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QORTI TAL-KUMMERC

31 ta’ Jannar, 1957
imhallef:—

Onor. Dr. T. Gouder, LL.D,

Antonio Zahra pr. et ne. versus Salvatore Castagnino pr. et ne.

Nolegs — Kaptan — Bastiment — Avarija — Danni —
Klawsola “franco avaria reciproca”

Bil-klawsola “‘france avaria reciproca™ nserita f'kuntran ta' nolegg, il-
proprietarju tal- ba.mmem u n- noleggiatur nmnunz;aw reﬂprokamem
ghall-kontribuzzjoni fi- avariia " komuni: imma dak il-patt “ma jistax
jirriferixxi Mief ghall-kaiijies 1a’ avarija Komuni, u kwindi [-istess
kiawsola ghandha bhala efferi dak N iilliberg ill- kaptan tal-bastiment
u I-karikaturi mill-obligu Il Jikkontribwixxu rcc:prakamenl fid-danni
w Hispefje? 1a° avarija komuni.

Imma’ jekk ﬂ-nm-kmﬂa abbord m'afn Asara dipendent niinn jaee li iaqa
‘tait “Y-Kontroll ral-kabran armatur tal-buﬁmcnl "dik’ ll-kfaw:o{a ‘ma
foperax. u 'ﬂﬁtu' - meta’ bejn ' I-armal’ir m-bun‘mm u. I-i:pedlz-
Tonpet Jun' $ié “espressaritens “stipulat W I-armitur ghandu ]ik'kamm;a
L-bastiment bhala tajjeb biex iwassal il-merkanzija qawwija u 'shieda
ghad-destinazzjoni, figifiert jipprometti 1-“cargo worthiness” tal-basti-
ment — apparti milli }-propriesoriu tal-bastimeys jassumi r-responsa-
bilita ghal kull aifble' fil-Bastiimieht,” jew fil-midkiinariu, jew fil-funzjo-
nament jew armament .ral—ba.mmenr kif ukoll ghal dawk id-difetti li
ma jkunux gew :kaperrf Mié} “wara efarm akkurat, l-armatur huwa
responsabbli ghad-danni If ssofri l-merkanzija minkabba dawn il-fatsi;
u dan avvolia n-nolegg ikun sar bil-klawsola 'franco avaria reciproca”.
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Il-Qorti; — Rat l-att ta¢-¢itazzjoni li bih Fattur proprio
et nomine, wara li ppremetta li l-konvenut gieb Malta ak-
kont tal-istess attur partita melh flammant t2’ 200 tunel-
lata, i parti minnu nstab putrefatt minkabba skol ta’ nafta
fl-istivi; u li minhabba fhekk l-attur ma setghax ihalli -
merkanzya B-istivi, kif isir normalment, u ghalhekk kellha
titnizzel l-art malajr u baqghet ghal zmien fuq il-bankina,
billi’ bkympraturi rrifjutay I jirtiraw ilumerkagaija; u li
mbabba f'dan l-attur inkorra fi spejjez konsistenti f'xiri ta’
xkejjer, koperta ta’ inéirati, hlas ta’ gwardjan, trasport, u
spejjez ohra li jirrizultaw; talab, prevja d-dikjarazzjonj li
lawn id-dannj gew sofferti bi htija tal-konvenut u fuq res-
ponsabilitd tieghu, illi listess konvenut proprio et nomine
jigi kundannat ihaHas Ll proprio et nomine, in linea ta’
danni konsistenu kif inghad, dik is-somma li tigi likwidata,
okkorrendo per mezz ta' periti. Bl-ispejjez, u bl-imghax
Kurmerc¢jali;

Omissis;

Rat in-nota taj-eCtezzjonijiet tal-Kaptan Salvatore
Castagnino, li ssottometta il huwa ma ghandux x’jagsam
xejn mad-danni allegati, billi l-merkanzija kienet mghobbija
“franco avarea reciproca”, u li huwa jirrizerva d-dritt 1i
jipprocedi b'gudizzju separat ghad-danni lilu kagunati mill-
attur bl-ghemil ta’ dan;

Omissis;
Tikkunsidra; .

Ii mill-perizja jirrizulta ¥ minn 200 tuneilata melh,
karikati. fil-port, ta’, Augusta; fug ilmotoveljer “Agata C.”
hiex jitwassiu Maita, ghall-attur, parti minnhom giet mis-
jirba birsrieha ta' nafta, u ghalhekk giet rifjutata mill-kum-
praturj destinati mill-attur biex jiréevuha. Jirrizulta wkoll
ili, wara Fkarikazzioni tal-melh, ilbastiment sofra nvesti-
ment minn peskeregg 1i ghereg, u habta Rafifa malvapur
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“Dorabella” fil-port ta’ Malta, waqt li kienet qeghedha ssir
liskarikazzjoni tal-imsemmija merkanzija;

Tikkunsidra;

I Fkonvenut e¢éepixxa li in vista tal-klawsola “franco
d’avaria reciproca” huwa ma ghandux x'jagsam Xejn mad-
danni li l-attur jallega li sofra minhabba r-rieha fuq indi-
kata, li nstab l kellha parti mill-merkanzija;

Illi, perd, kif sewwa ssottometta l-perit, dik l-e¢cezzjo-
ni, evidentement bazata fuq interpretazzjoni zbaljata tal-
klawsola fuq riferita, ma tistax tigi milqugha. U difatti,
b’dik il-klawscla I-proprjetarju tal-bastiment u n-nol2ggja-
tur jirrinunzjaw reciprokament ghal kull reCiproku rekiam
ghall-kontribuzzjoni fl-avarija komuni, u dak il-patt ma
jistax jirriferixxi hlief ghall-kazijiet ta' avarija komuni, 1-
ghaliex l-ebda wahda mill-partijiet qatt tirrispondi ghali-
avarija partikulari 1i tbati l-parti l-ohira, u kwindi l-istess
klawsola ghandha bhala effett dak li tillibera lill-kaptan tal-
bastiment u l-karikaturi mill-obligu li jikkontribwixxu reéi-
prokament fid-danni u fl-ispejjez ta’ avarija komuni;

Tikkunsidra;

Illi mill-perizia jirrizulta li l-merkanzija, li giet stivata
direttament fuq il-qiegh tal-istiva, giet kontaminata b'ilma
bahar li, ftit jew wisq, jingdemgha fil-qiegh tal-bastiment,
imhaHat bilbenzina 1i tiskula fis-sentina; liema ilma im-
hallat bil-benzina, bir-ruliar tal-bastiment, infiltra u ppe-
netra bejn it-twavel li jiffurmaw il-paviment tal-istiva, u
xarrab il-merkanzija, almenu dik li kienet fil-giegh;

1, kif sewwa wkoll issottometta l-perit, ghal dan il-
fatt hu responsabbli l-konvenut, kaptan armatur tal-basti-
ment, ghaliex dipendenti minn fatt li huwa ghandu jikkon-
trolla, jigifieri Ii -bastiment ikun “cargo worthy”. U difatti,
kif irrileva l-perit,.filkuntratt ta’ nolegg, iffirmat f'Catania
fil-21 ta’ Janrar 1954, bejn ilkonvenut u l-ispedizzjonier
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hemm espressament stipulat illi l-konvenut jikkoncedi I-
bastiment “forte e ben stagno d’acqua, atto aila navigazione,
etc.”; u dan ifisser illi l-bastiment ‘tkun tajjeb ghalbiex iwas-
sal il-merkanzija qawwija u shieha ghad-destinazzjoni, billi,
kif issottometta l-perit fuq l-awtorita ta’ Cower, “Carriage
of Goods by Sea”, IX edition, page 88, il-kelma “sea-worthi-
ness” tinkludi }-“cargo-worthiness”. “Prima facie”, jghid
Cower, “the term ‘sea-worthiness’ in a bill of lading inclu-
des both fitness of the ship to encounter the perils of navi-
gation and her fitness to carry the cargo”;

Madankollu, fil-kiiem ta' Lord Blackburn fil-kawza
“Stee] vs. State Lire", riportat mill-istess Cower, “When
there is a contract to carry goods in a ship, whether that
contract is in & shape of a bill of lading or any other form,
there is a duty on the part of the person who furnishes or
supplies that ship, or that ship's room, umnless something
be stipulated which would prevent it, that the .shig shall
be fit for its purposes, That is generally expressed by say-
ing that it shall be seaworthy; and I think, also, that in
marine contracts, contracts for sea carriage, that is what
is properly called a warranty, not merely that they should
do their best to make the ship fit, but that the ship should
really be fit”;

Inoltre, fuq l-awtoritd tal-istess Cower, il-proprjetarju
tal-bastiment jassumi r-responsabilitd ghal kull difett fil-
bastiment jew fil-makkinarju, jew funzjonament, jew arma-
ment tieghu, anki ghal dawk id-difetti Ii ma jkunux jistghu
jigu skoperti hlief wara ezami akkurat;

Ikkunsidrat;

1lli, kif sewwa ssottometta l-perit, l-attur ic¢irkoskriva
d-danni ghal “spejjez konsistenti f'xiri ta’ xkejjer, koperta
ta’ incirati, hlas ta’ gwardjan, trasport, u spejjez ofira li
jirrizultaw fit-trattazzjoni talkawza”. Ghal dawk id-danni
biss huws formuia {-talba, v vhathekk l-istess tatba ma
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tistax, {igi estiza, minghajc ma jigi vjolat il-principju tal-
“uMra petita”, ghal dannijkonsistenti, skond ma xehed I-
attur, fiedf ta’ profitti fua il-kwantitd ta’ melh rmcappas
u mhammeg bin-nafta,

Illi |jmsemmijin spejje.pretizi mill-attur huma dawn,
jigifieri— £79.4.0 .xiri ta’.xkejjer; E16.10.0 Kiri ta) néirati
exira; £7.13.2 mhallsin lillgwardjani; u £9.16.6 ghat-tras-
port tieghu talapelh; bkollox £113.3.8;

IMi, riferibilment -ghall-imsemmijin  partiti, barra dik
ta’ £79.4.0 ghax-xiri tal-ixkejjer, il-perit issottometta illi I-
attur bl-imgieba tieghu kkoopera ghan-nefga taghiha billi
ma_actettax }offerta talkonvenut 1i jassumi huwa 1-bejgh

ta’ dik il-pard mill-merkanzija 1i kienet avarjata....., Skond
ilkalkoli 1i ssottometta l-perit, lspiza ghall-inirati kienet
tonqos. .....,- Iispiza tal-gwardjani kienet tonqos...... u l-

ispiza ghat-trasport tieghu u tal-melh kienet tongos... ... ;U
ghalhekk lattur.ghandu -biss. dritt ghassomma ta’ £12.11.3
kamplessiviment, billi skond iHigi -id-danni ripetibbli ma
jistghux jestendu rulhom hlief ghal dak li huwa konseg-
wenza immedjata u diretta tal-inadempiment. tal-obligaz-
zjoni u }i ma jkunux inevitabbli. Danni 1 setghu jigu evitati
mhumiex ripetibbli, u jekk id-danni setghu jigu ridotti, min
hu responsabbli ghalihom: ghandu sirrispondi biss ghas-

somma sa kemm setghu jigu ridotti;
Jimissis:
Tl ghaldagstant ghandu jigi akkolt it-temperament L

l-perit issottometta li ghandu jsir riferibilment ghal dan
iddannu...... :

Ghall-motivi premessi;

Tiddedidi adéziviment ghallistanza u tikkundanna
lill-konvenut proprio et nomine jhallas lill-attur proprio et
nomine, in linea tad-danni ndikati fl-att taé-¢itazzjoni, is-
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somma ta’ £39.19.3, bl-interessi kuthimer¢jali mil-lum, u bl-
ispejjez tal-gudizzju.


ruth


