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Imhallef:—

Onor. Dr. AV, Camilleri, B.Litt,, EL.D.

Domenico Spiteri versus Leading Cook Graham Spencer, R.N.

Trafiku — “Res Ipsa Loquitur” — Prova — “Pedestrian”
— Skiddjar — Danni

F'materia ta' traffiku, il-provi jistghw jure Ui lkaz ikun wiehed li jaga’
takt il-principju tar-"Res Ipsa Loguitur”. Ghax jista’ jkun hemm kaii
10" accidenti stradali fejn ma jkunx hemm bionn i b-persuna offiia
fl-accident tipprova li d-driver i kien isuq i-karrozza kien antwalment
negligenti, billi n-negligenza tieghu tkun tirriiulta mill-istess natura
1al-acéident. Fi kliem iekor, i-kwerelunt jista’ jipprova Fatti li fihom
infishom mua fjistabbilixxux li d-driver effettivament kien negligenti,
imma i minnhom il-ligi tassumi i l-offii ipprova biiiZejied il-htija
tad-driver, u dan fkun fil-poiizzjon N jkollu kai “prima facie” pruvat
kontra tieghu: u jekk ma jinnewtralizzax dawn il-provi, il-kwistjoni
tigi deciia kontra lieghu.

Fost il-kaii ta’ "Res Ipsa Loguiter” jidhol id-dannu kagunat minn karrozza
tan-nar lill-“pedestrian” i jkun miexi fug ii-bankina; fejn il-piz 1@’
prova soddisfacenti tal-acéident tinkomhi fug id-driver; ghax ordi-
narjgment dak l-accidenr ma kellux jovvera ruhu.

Jisia® forsi jigi kongetturar Ii I-karrozza skiddjar u marrer lolgot lill-
“pedestrian”  fug il-banking. Perd, mhux kull skid fuq trieq tilog
tezonera ld-driver mill-htija; ghax bosta kaii 1a skid jisighu Jigu
evirgli jekk id-driver ikun - aitent u jiehu (-prekawzjenijier opportuni
fl-istat 1at-trieq tidlog. U allura jkun irid jigi ndagar jekk id-driver
fiax dawn il-prekawzjonijier Ii jeionerawh mill-htija. Imma jibga  dej-
jem illi, ladarba l-accident sar minn karrozze fpose li hu ridervat
ghull-“*pedesirians”, darba li figi pruvat dan il-fat, din il-prova tik-
kostitwixxi “prima facie” prova ta’ negligenza da parti tad-driver. u
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tintilolah ghad-danni kontra dak l-istess driver, jekk dan ma jurix b
kien kai ta” accident li ghalieh huwa ma Jhkinx bl-ebda mod ikkon-
tribwixxa.

[l-Qorti — Rat is-sentenza taghha tas-6 ta’ Frar 1957
fejn hemm migjuba d-domandi tal-attur u l-eécezzjonijiet
tal-konvenut, u li biha giet michuda l-e¢ézzioni ta’ nuyyas
ta” gurisdizzjoni ta’ din i1-Qorti; bl-ispejiez kontra I-konve-
nuti1 ne.;

Omissis;
lkkunsidrat;

Mill-provi rrizulta Ii fit-2 ta’ Jannar 1955, ghall-habta
tap-nots siegha ta’ bil-lejl, l-attur, i kien sejjer bil-mixi fug
ix-xifer tal-bankina in-naha tax-Xaghra ta’ wara |-Mall mill-
Belt Valletta fid-direzzjoni tal-Furjana, fid-distanza ta’ xi
hamsin jew sitfin pied i-boghod minn fejn tispi¢ca l-istess
Xaghra, gie milqut mill-karrozza 1i kien qieghed isug il-
konvenut (i kien gej mill-Brown Jug Bar, il-Furjana, wara
party, flimkien ma’ ohrajn), fuq trieq li kienet niedja, gha-
liex kienet nizlet xi xita rgieqa, u ntilef wara Ii sofra frat-
tura fl-estremitd superjuri tat-tibja i kienet timplika [-arti-
kclazzjonj tal-irkoppa (u li kien ukoll irriporta lezjoni
f'rasu |i ma kienetx ta’ mportanza), b'mod i l-attur dam ma
jistghax jahdem sal-bidu ta’ Mejju, l-ghaliex kien inkapaci
jieqaf fug siequ ghall-Certu hin jew li jimxi fit-tul. Jirrizulta
wkoll 1i qabel ma waslet il-karrozza, 1i wara nstab li kien
qieghed isuq ilkkonvenut, fil-pont fejn sar l-ac¢ident, qalghet
mintha karrozza ohra li kienet qeghedha tigri pjuttost
qawwi, u immejatament wara Lkonvenut kiser jejh: u kif
jicrizulta wkoll, halla tyre-mark tul hames piedi mal-koxxa
tal-bankina li fugha kien miexi l-attur, u donnu anki ftit
kulur taz-zebgha tal-istess karrozza. Fl-ahharnett, meta
nstabet ikkarozza tal-konvenut, il-Puliziia sabet !i 1-héiega
tal-fanal tax-xellug kienet ikkrakkjata. finghad li l-konvenut
ma kieax fil-waqgt tal-accident gieghed isug bi speed gaw-
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wi, anzi bi speed moderat, li gie kalkulat taht l-ghoxrin mil
fis-sigha. Il-konvenut in segwitu ammetta li kien gqieghed
isuq dik il-karrozza Morris Minor nru. 15234 fil-waqt tal-
acéident fil-lokalitd fejn sar il-kaz; u qal li hass daqqa u
haseb 1i kien lagghat ma’ xi sigra, l-ghaliex fuq dik il-ban-
kina fejn kien miexi l-attur hepm pjantata linja ta’ sigar;
u semma li wagaf u nizel biex jivverifika x'kien gara u
ma sab xejn, u taqa’ sejjer, mentri I-Pulizija tghid li waqaf
gha] intervall Zghir hafna, u ma setghetx tghid nizelx jew
le mill-karrozza. Is-Surgent Buttigieg jghid li wara li kel-
lem lill-attur, meta gie f'sensieh, dan qallu kif gara I-fatt,
u gallu wkoll li kien jahseb kongetturalment li l-karrozza
tal-konvenut skiddjat gabel ma lagtitu;

fkkunsidrat;

[1li in tema legali jinghad li dan il-kaz, fuq il-provi li
hemm, jaqa' taht il-principju tar-“Res Ipsa Loquitur”. In-
fatti, it-Terrell, “Law of Running down Cases”, pag 6
(Butterworth & Co. Ltd, 1936 edition), jghid:— “In some
cases arising out of rogd accidents it is unnecessary for
the plaintiff to prove actual negligence on the part of the
defendant, as the law will infer from the nature of the ac-
cident that the driver of the defendant’s vehicle has been
negligent. In other words, the plaintiff may prove facts
which in themselves do not establish an actual breach of
duty of defendant, but from which the law will assume that
the burdgn of proving negligence has been discharged by
the plaintiff, and the defendant will be in a position of
having to meet a “prima facie” case. If he does not, or
cannot, rebut that “prima facie” case, judgment will be
given against him. These facts may be either proved by
the plaintiff or admitted on the pleadings. Such cases of
“res ipsa loquitur” fall into well-defined groups by reason
of the Courts having considered certain sets of fact which
continually recur, and having decided that in such circum-
stances the plaintiff has “prima facie” established negli-
gence against defendant”;
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Fost il-kazi “di fatto” menzjonat: jidhol id-dannu ka-
gunat min karrozzi tan-nar Lill-“pedestrian’ li jkun fuq il
bankina (ara wkoli Gibb’s “Irizl of Motor ¢ar accident
cases™, section 176, Sweet & Maxweli, 1938);

11li minn dan jitnissel li, ladarba l-attur ipprova lfatt
Ii huwa gie milqut wagt Ii kien miexi fuq il-bankina, kien
hemm "‘prima facie case” kontra l-konvenut; l-ghaliex ip
prova haga hi skond il-kors ordinarju tal-affarijiet ma ssirx
normalment, jekk bniedem ikun miexi bil-kura; u fug 1
istess koAvenut huwa riversat il-piz tal-prova tal-ispjegaz-
zjoni soddisfacenti tal-ac¢¢ident, It ordinarjament ma kellux
javvera ruhu;

Illi jinghad ukoll li gie pruvat [i l-attur gie milqut bil
parti x-xellugija ta’ quddiem tal-karrozza, i hakker mal-
hankina u probabilment telghet fugha; ghaliex il-konvenut
qal 1i haseb li tajjar sigra, u s-sigar fejn saret il-habta huma
kollha fuq il-bankina. Il-habta saret meta kien hemun -over-
taking tal-karrozza l-ohra, li kienet ghaddejja bi speed
gawwi; u dan ilfatt pruvat kien éertament jirrikjedi spje-
gazzjoni, mhabba li l-attur gie midrub fuq il-bankina; 1-gha-
liex jista, jew ahiar seta’, jaghti lkaz li l-konvenut gibed
lejh minhabba dik l-istess karrozza, u iekk huwa gibed
leift iz-zejjed, kellu jaghmlu b'mod li ma jipperikolax lil
min ikun ghaddej mirn fuq il-bankina; l-ghaliex mhux ri-
tenut sewqan dilidenti dak ta’ persuna‘h, biex iziomm is-
side taghha, thakkek max-xifer tal-bankina, meta kullhadd
jaf li l-konformazzjoni tal-body tal-karrozzi jestendi ruhu
oltre r-roti tal-istess vettura, bil-prevedibbli dannu ta’ min
ikun ghaddej fug lHspazju tat-trieqat rizervat lill-"'pedes-
trians”. Imma, ghalkemm dak li ntqal fuq jidhol fl-isfera
tal-possibilita ta’ kif gara lkaz, tl-konvenut, i korra bnie-
dem li kien miexi fejn kellu d-dritt jimxi u fejn huwa ma
kellux d-dritt jimxi u fejn huwa ma kellux id-dritt juza, jew
b'xi mod jimpedixxi l-uzu tieghu 1il hadd iehor, ma ddepo-
niex biex jispjega dak l-agir mhux skond dak i fil-kaz ord:-
narjament jigri. Anzi mid-depozizzjoni tal-attur jirrizulta h
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huwa gie '‘midrub immedjatament wara l-overtaking tal-
karrozza l-ohra, li kienet fuq l-istess trieq fir-r.spect tal-
karrozza tal-konvenut, li marret direttament fuq il-post
fejn l-istess attur kien miexi fuq il-bankina;

Ili saret kongettura (u mhux il-prova) li l-karrozza tal-
konvenut setghet skiddjat u marret tolgot lili-attur. Fuq
dan il-pont, it-Terrell, fuq citat (p. 20), meta kkommenta
s-sentenza tal-Qorti tal-Appell “Mec. Gowan vs. Scott”
{1930}, 99 L.]., K.B. 357, Digest Supplement, jghid:— "“The
Courts would seem to have been too prone to accept the
proposition that a skid is inevitable or an act of God”,
wara li kien qal indutivament li mhux kull skid fuq trieq
tizlog ghandha tezonera lid-driver mill-htija. U jkompli
jghid:-—— “In fact, expert evidence on the question (skidd-
ing), which the author has had the advantage of hearing,
would seem to indicate that most skids could be avoided
by a careful driver, who takes into consideration the state
of the surfece of the road. Further factors are the state of
the tyres, whether they present a smooth gripping surface
to the road, and the perfect adjustment of four-wheeled
hodies, In every case of accident caused by skidding, fac-
tors such as these should be examined, and, if possible,
expert evidence called in order to assist the jury in deter-
mining whether or not the skid could have been avoided
by the exercise of reasonable care, skill and attention, on
the part of the driver of the motor vehicle. A further ques-
tion is whether, once a skid had occurred, the driver did
everything that a reasonable, prudent and skilled driver
should have done to avoid damage to other users of the
highway; and if it be proved that he did not, then it would
seem unreasonable that he should be relieved from liability
as a result of such failure. ‘It is submitted that the general
effect of these dicta and decisions (li jinstabu ¢itati fl-opra
msemmija) is to establish the principle that, where an ac-
cident is caused by a road vehicle in a place reserved for
pedestrians, if that alone is proved, such evidence amounts
to prima facie proof of negligence on the part of the driver,
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and would entitle the plaintiff to recover damages for the
inpuries tnerepy suftered’” (see Terrell, page &1, for the
emnpnasized quotation). Ma ghandux jintnesa dak li fuq
intqal, 1i dwar }i skidding ma saret gbda prova, u i-istess
kwistjoni dahlet fil-kawza bhala raguni Xkongetturali tal-
fatt 1i lkonvenut korya lill-attur Hi kien miexi fug il-ban-
kina;

Ik dak li huwa aé¢ertat hu li I-karrozza li kellu lkon-
venut mikri}'a ghandu kienet gdida; 1i kellha l-hgiega tal-
fanal tax-xellug lkkrakkjata wara l-habta; li I’konvenut in-
duna li, meta kien filhin tal-aécident ghaddej fuq it-trieg
in kwistjonl, hass li lagat ma’ xi haga, li haseb li hija sigra
(is-sigar f'dik l-estensjoni ta’ trieq qeghedin fuq il-bankina);
i huwa ma qaly lill-Pulizija i gralu li gralu i-ghatiex skid-
djatlu l-car li kien gieghed isuq — haga li prezumibitment
kien jafferma *“a tempo vergine” kieku kien hekk jahseb; u
fl-ahfharnett )i lagat lill-attur waqt li kien miexi fix-xifer tal-
istess bankina meta qalaghtu karrozza ohra fuq [-istess tratt
tat-trieq immpedjatament gabel l-accident;

111§ per konsegwenza, in forza talfattijiet u pringipji
fug ¢itati, din il-Qorti thoss, taht i¢-¢irkustanzi, li -konve-
nyt ghandy jirrispondi ghall-kollizjoni u danni Ii soira I-
attur;

Ikkunsidrat;

IHi, dwar illikwidazzjoni tad-danni, jinghad !i i-attur
gieghed jitlob bhala danni emergenti l-partiti segwenti:—

Omiissis;

IMi, dwar id-danni )i jidhly taht il-“lucrum cessans”,
l-attur qal] i tilef il-paga... ...

Qmissis;
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Ghal dawn il-motivi;

Taqgta’ u tiddec¢idi, prevju lisfilz tad-dok. X {fol. 7 tal-
process), ¢joé tas-sentenza kriminali moghtija kontra [-kon-
venut mill-Qorti Kriminali tal-Mag:strati tal-Pulizija Gu-
dizzjarja ghall-Gzira ta’ Malta tat-3 ta’ Awissu 1955, billi
tiddikjara lill-konvenut responsabbli tad-danni 1i sofra |-
attur f-okkazjoni msemmija fl-att tac-¢itazzjoni; u wara li
tillkwida d-danni koltha ghall-ammont ta’ £117, tikkundan-
na litl-konvenut ihallas l-amment fuq likwidat, bl-imghax
mill-jum ta' din is-sentenza, u bl-ispejjez, barra minn dawk
li diga gew decizi,


ruth


