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28th, October, 1952,
Judge :

The Hon. Mr. Justice A. Magri, B.Litt., LL.D.
Edward Rizzo pr. «t ne. versus Major Arthur I», Abbott pr. et ne.
‘Arbitzation — Jurisdiction — Renunciation,

An arbitration agreement enteibs want of jurisdiction in the Court.
But if the arbitration clavse affects only the private interests and
rights ¢} the parties, euch of them niay renoince thaf clovse either
exprestly ar buctbly,

in the present case, it was held by the Cowrt that, in the way the case
wus contested by defendant, he conld no longer, at the last stage

of the procesdings, raise the plea of want of jurisdiction of the

Uowrt, and so disturb the terma of litigation at that stage.

The parties, binding themselves to ubide by the decision of an arbitru-

tor, vemain clwaye entitled {o dispute his decwion, when this i
against the fundamental principles of justice, as in the case of

f-‘{?!-‘d or sheicus and substantial EFFBE, OF i uivy grotind o which

o contract may be rescinded or annulled uccording to law,

The Court, — Upon seeing the writ-of-summons where-
in plaintift, after premising t.hat the contending parties en-
ered ‘into an agreement, whe eunder the plaintiff undertook
to effect the transpory of a quantity of scrap iron from the
Corradino Serap Ground at’ ‘the Do ‘kyard to “'P"’ Pomt Mar-


Jeffrey
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sa, ur elsewhere, for loading on to 8.8, liskdalegate; and
tial e Lranspo. t seivice 1 guestion was to be performed by
the plainsll at the rate of 8s. per ton deadweight as advised
by the Master o1 che 8.5, liskaalegate after taking the ship's
warkings ; and that between the 13th. August and the 16th.
Septemer, 1947, plainutf loaded sud curried from the Dock-
yard to the ubove destination st the Marss, against issue
vouchers made out by the authoritics of the Dockyard, a quan-
tity of scrap iron, the exact tonnage of which could not be
uscettained 1n accordance with the clause “'ship’s markings',
sceing hat the 8.8. liskdulegate loadcd other goods besides;
and that defendaut, without advancing any good and sufli-
cient reasons, and without rendering to plaintiff any state-
went of accounts, aud basing his calculations on criteria that,
as shall be established during the hearing of the case, are
unfair to plaintiff, in that they lessen the amount of the pay-
ments asstssable o bim, claimed that piaintif carried only
3725 tons, and paid unto said plaintiff in respect thereof the
swn of £1490, which sum plaintiff accepted without prejudice ;
and that plaintiff actually carried & quaniity of scrap iron that
consideraly exceeds the quantity of 3725 tons alieged by de-
fendant, us shall be established during the hearing of the
case ; asked (1) that, in view of the inadequacy, in the special
circumstances of the case. of the clause '‘ship’s markings"
agreed upon, and of the basis for computation adopted by
defendant, an sssessment be made by this Court, if necessary
through experts appointed for the purpose, of the quantities
of serap metal which plaintiff carried from the Corradino
scrap ‘Ground to the Marsa, or elsewhere, and loaded on the
Fskdalegate, between the 13th. August and the 16th. Sep-
ternber, 1947, inclusive; and (2) that defendant be condem-
ned to pay unto plaintiff the sum which shall be established
by this Court, and which. in accordance with the preceding
dewand, shall be assessed as due to plaintiff at the rate of
8<. per ton, for the transport on behalf of defendant, and
during the period and in the areas afore stated, of that quan-
tity of scrap iron ovir and above the guantity of 3725 tons
already paid for by defendant. With costs;
Omissis;
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Huving examined the record of prowedings aud  beard
Counsel, the Court considers as foll

As regmds defendant’s plea at pdm 4 of lis note of sub-
missions at page 223, wherevy he contends that the referee
is not entitled to dispute ihe Masier’s certificate, since the
Master, in substance, was appointed webitrator or judge of the
weight, and that consequently his derision is 1o be accepted
unless there is evidence of fravd, or of an obvious error, plain-
tif’ objects to such a plex at the stage of the prouemdings 7
was set up, as it should huve been pur furward “'in limine
litis’”; and further, thal the Muster of the ship Was never
selected as an arbitrator or judge, as the legal necessary for-
malities were not gone through; and ﬁnally, that .the ship’s
markings were chosen only as a practival reference to estab-
lish the weight; and thise were good grounds for disputing
the Master's certificate :

The Court, baving duly considered the importance of the
aforesaid plea, is of opiuion that defendant iy no more en.
titled to raise such a plea; for the following reasons :—

1. If ever the clause contained in the Tender at page
12 — whereby the contractor bound himself ““tv accept the
tonnage of scrap ferrous metal loaded arising from Corradi-
uo Scrap Ground as &dVlbed by the ship's Master as taken
from the ship’s marking: for the basiz of payment of this
‘l'ender’” — were to be tuntamount to an arbiiration agree-
ment (‘‘clausola compromissotia’), this would entail wang
of jurisdiction in this Court; but unlike the case of absolute
want of jurisdiction based on verritorial reasons, which it
would be the Court’s duty to raise of its own metion, the
said clause affects only the private interests and rights of the
purties; to which each of them may renounce expressly or
wcitly, on the strength of the aforism ‘‘unicuique licet jur
pro se introducto renuntiare’” (Law Reports, Vol XXIV—
[—1067} ; under the present circumstances, the Court finds
wmple proof of defendant’s intention not to press the afore
siid ples :— (a) No mention whatsoever was mude by defen.
dant In his two statements of defence; (b) no oblection wus
raiced by deferdlant to the appointment of the referee, whose
ierurs of reference were to enguir: into and report on the
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corveciiess of otheiwlse of platntifi's subsissions. o accord-
alice with tie decutnenss produced, awougst others, whose res-
pecting the number of trucks of scrup ron carried under the
-conbract ;

4. Evep if 1be ship's Master were to be looked ag as
un arbiwator or judge of the weight, according to 3 well-estab-
lished “principle i local jurisprudence, the parties, binding
themselves to abide by the decision of another person ap-
poinied by them, remain slways euntitled to dispute such de-
cision wher it is against the fundamental principles of jus-
tice, as tn the case of frauud, obvious and substantial error,
‘ur vn:any groumd on which a countiact may be rescinded or
aunpulled scvordug to law (Law Reports, Vol 1, 294; 1X,
o XIL, 196 ; XXX1—1—55; and arg. art. 385 Code of
Civi{, Procedure) ; for it is to be presumed that the parties
had recourse io the said person as “‘bonus vir”, and when
his decision goes against the fundamental prinicples of jus-
tice, it bevowes lisble to dispute before the ordinary tribunal
(Luw Reports, Vol. XXTV—1—414 ; XXVIL—I—647) ;

. 3. Moreover, according to section 1036 of the Civil Code,
conttacts wmust be carvied out in good faith, and shall be
binding not only in regard to the matter thelem expressed,
but also in rega:d ‘to any consequence which, by equity, cus-
tom or law, is incidental to the obligation arccording to its
nature. Now, when the tender was accepted and became
binding on the contractor, it was to be presumed that mat-
ters would remain the same (‘‘rebus sic stanfibus’’), and
that normal conditious would continne to prevail to allow
the ship’s marking to be a safe criterion for establishing the
exact weight for the metal louded by pldintif. - On the con-
trary. defendant allowed other cargo on the ship, and thus
the method agreed to could not be resorted to with the same
degree of safety and without auy apprehension. As, through
no fault of plaintiff, conditions changed, also in equity he is
to be allowed to contest the ship’s Master's weight certificate,
and produce the relevant evidence therefor;

4. Finally, in the way the case was contested by de-
fendant plaintif had also in. his favour the principle that

“in judiclo quasi contrahitvr”, and” consequently defendant
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could no longer, at the last stage of the proceedings, destroy
or disturb the terms of litigation (Law Reports, Vol, XXVIL
—[—307 ; arg. sect. 193 (1) Code of Civil Procedure) ;

In view: oi the Toregoing, defendant’s plea fails;

Cousidering, furthier, that in'terms of para. 15 of the
“Bchedule of Tender' {at page 13), “‘all questions relaiing
to, or urising frowa, the perionname of this contract, shall
ba finully seitfed by the Minister or his representative’. This
ugain would imply want of jorisdiction in this Court ; bup as
no plea to this efiect was ever brought forward by defendant,
all as the whole issue, on its merits, was allowed to be
thrashed vut before this Court, defendant’s intention not to
press for the chforcement of such <lause becomes evident;
und this Court, for the reuasons already set forth, abstains
from going into it;

On ithe merits of the cave, the Counrt considers that plain-
tifl sucreeded 1n substantiating that the tonnage .ww!ding to
the ship’s markings Falls short of the quanuty of scrap iron
artaally ndn-pmtecl by him, and that there must have been
an obvious erior on the part of the ship’s Master in reckon-
g such fonnage; as uught well be argued from the follow-
g considerations ;—

(h:iissts;

Plaintiff's contention, in the opinion of the Court, is also
ho'ne out indirectly by- several other circumstances :—

Omissis;

Under the fore goiny circumstances, the Court is unable
o zive credit to defendant s (ontentwn' and consequently,
whilst adopting the referee’s conclusions;

Disallows defendant’s plea raised in para. 4 of his notn
of submission= af{ page 223;

And allows plaintif’s claitus. and condemns defendant
nomine to pay unto him the sum of £207. 4. 0, with interest
from this date;

All costs to be borne by defendant momine,

————



