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28 ta’ Marzu, 1960
Imhallef:—
-Onor, Dr,r A. Magri, B.Litt.,, LL.D,
Joseph Lepre
versus
Avukat Dr. Joseph Tabone Adami et. ne.
gwieg — Domidilju — Nullita — Kan. 1094 tal-Kodiéi
Kanoniku.

Hu prindipju adottat mill-gurisprudenza taghna {4l [-validitd
tas :wied U dkun gle delebrat barra wminn dawn 11-Giefier
ghandha tigi rcgolata m li-ligi nazzjonali tar-ragel vigenti
fi-Istat li ghalieh hu jappartjeni; u d-domidilju tal-or gin{
jibga’ jsehh sakemm ma jigix pruvat illi tbiddel u g e assunt
domidilju iehor; u sabiex dan it-tibdil jista’ jinghad li sar
hemm bionn illi dak li jkun ikollu l-intenzjoni li jabbanduna
d-domiciliu i fkollu bil-hsieb li ma jirritiornar akiar fdan
id-domicilju.

Ghaldagstant, zwieg ¢elebrat barra minn dawn il-gzejjer minn
persuna muwiclda v mohammdd fMalta, u li tappartjeni Hll-
Knisja Katiolika u bagghet rdin il-Knisja, phandu figi re-
golat mill-Kodidi Kanoniku, u htwa null jekk ma giez
celebrat bil-formalitajiet preskritti minr dan il-Kodidi.

11-Qorti:— Rat l-att taé-éitazzjoni Li bih l-attur, pre-
messi d-dikjarazzjonijiet necessarji u moghtija 1-provvedi-
menti opportuni, peress li fil.kawza *IliQorti:vs. Joseph
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Lepre” Hilda Shaw, sive Lepre, talbet il-manteniment gha .
liha u ghal binha David minn ghand l-attur £'din ildawza;
u peress li l-istess Joseph Lepre, “inter alia”, edéepixxa
illi z-zwieg tieghu mal-imsemmija Shaw mhux validu, bilti
ma giex stipulat bir-rit prefiss mil-Knisja Kattolika Apos-
tolika Rumana, li lilha jappartjeni, liema eééezzijoni Fiet
moghtija wkoll in konfront tal-minuri David; u billi bdi-
griet tat-2 ta’” Di¢embru 1957, fil-kawia “Il-Qorti ve. Joseph
Lepre”, il-Qorti Clvili Prim'Awla ta'-Maestd tar-Regina
dehrilha li hu xieraq li I-impunjattiva opposta minn Joseph
Lepre tigi minnu dedotta b’azzjoni separata anki fil-kon-
freat u fil-kontestazzjoni tal-imsemmi minuri David Lepre,
u pprefiggiet lill-istess Joseph Lepre hmistax il-gurnata
zmien biex jipproponi l-azzjoni opportuna ghall-impunjat-
tiva taz-iwieg fuq imsemmi; u peressli l-attur huwa malti
mghammed f'Malta fil-Knisja Kattolika Apostolika Ruma.
na, u domi¢iljat f'dawn il-Gzejjer, u fihom residenti; u
peress li fis-16 ta’ April 1955, fir-“Registry Office’ ta’ Port-
smouth, I-Ingilterra, l-attur Joseph Lepre u l-imsemmija
Hilda Shaw kkuntrattaw zwieg éivili minghajr osservanza
tal-formalitajiet preckritti mill-Ligi Kanonika ghal zwieg
ghall-Kattoli¢i, i jirrikiedi l-forma ta’ éelebrazzjoni stab-
bilita mill-“Concilio di Trento'” anki fejn wahda mill-par-
tijiet, bhal fil-kaz attwali, hija kattolika: u peress li dan
iz-zwieg ¢ivili huwa null u bla effett skond il-ligi ta’ dawn
il-Gzejjer; talab li, ghar-ragunijiet premessi jigi dikjarat
u deciz illi z-2wieg éivili kuntrattat bejn l-attur u l-imsem-
mija Hilda Shaw fis-16 ta' April 1955 fir-“Resistrv Office”
ta' Portsmouth, kif jirrizulta mic-certifikat ozibit fil-kawzs.
“Il-Qorti vs. Joseph Lepre”, huwa null u bla effett ghall-
finijiet u effetti kollha li trid il.ligi. Bl-ispejjez;

Omissis;
Ikkunsidrat;

Tlli huwa maghruf il-prin¢ipju, adottat mill-gurispru-
denza tal-Qrati Taghna, illi l-validita ta’ zwieg I jkun gie
éelebrat barra minn dawn il-Gzejjer ghandha tigi regolata

37 - Vol XLIV - P. 2.



578 ' IT-TIENI PARTI1

mill-ligi nazzjonali tar-ragel vigenti fl-Istat li ghalieh dan
jappartjeni . (Kollezz XVIII-I1.86; XXXVIII-II.501). Din
il-ligi, infatti, tikkosatitwixxi dak li jissejjah l-istatut perso-
nali tieghu, li jsegwieh kull fejn jkun. U billi ma tinsabx
ebda dispozizzjoni legislattiva lokali f'din il-materjs, il-
Qrati Taghna kostantement irrikorrew ghall-priné¢ipju tad.
Dritt Ingliz (Kollez. XXV.I-836; XXIX-II-942; u App.
Kumm. 20.11.’58 in re “Mifsud vs. Lemos”), jigifieri rrite-
new illi l-istatut personali hu regolat mill-ligi tad-domi-
&ilju;

11, kif josserva Halsbury, “every person at birth be-
comes 3 member both of a political and of a civil society.
The former determines his political status or nationality,
on which depends his allegiance to a sovereign; the latter
determines hig civil status. This means that the law which
governs the civil society into which he is born, the law of
his domicil of origin, is attached to his person. and re-
mains so attached wherever he goes, unless and until he
ceases to be a member of that society; and this he can only
do by becoming &8 member of another civil society, or
changing his domicil; upon which the law of the new
domicil becomes attached to him in the same manner”
(Laws of England, Vol. VI, no. 242, Hailsham Edition);

Minn dan jidher illi d-domiéilju tal-origini jibqa' jsehh
sakemm ma jigix pruvat illi tbiddel u gie assunt domiéilju
iehor; u sabiex dan it-tibdil isir, bhemm LiZonn illi dak li
jkun ikollu l-intenzjoni li jabbanduna d-domi¢ilju li jkollu
bil-hsieb li ma jirritornax izjed f'dak id-domiéilju (‘“‘animus
non revertendi”). F'dan ir-rigward, il-Qorti tal-Appell, fil-
kawza “Dimech utrinque” dedéiza fis-16 ta’ Jannar 1925,
hekk marret tesprimi rullha:— *“Come venne ripetuta-
mente deciso da questi tribunali, in base alle regole di di-
ritto che governano la materia, per dirai di avere uno cam-
biato il suo domicilio d’origine non & sufficiente la lunga
dimora in paese straniero per motivo di commercio ¢ di
lavoro, anche quando egli avesse portato con sé la sua
famiglia, ma é mestieri che risulti, anche con prove dirette
o congetturali, ma precise e concludenti, che egli non
abbia avuto intenzione di ritornarvi. Finché non si provi
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in siffatto modo che I'individuo di cui trattasi abbia fissato
un auovoe domicilio con la ferma volonta di stabilirsi per-
manentemente, egli deve ritenersi aver serbato il domi-
cilio d’origine” (Kollez, XXVI-I-1). U f'dan is-sens bag-
ghet il-gurisprudenza taghha (Kollez. XXIX-I-759 u 1087:
XXXIII-I1-349; XXXVI.11-39; XXVII-I-397). Konseg-
wentement, it-tibdil tad-domi¢ilju ghandu jigi pruvat minn
min jinvoka t-tikdil (Kollez. XX.I-62; XXXVII-I-397): u
fil-kaz taghna mill-konvenuta Hilda Shaw;

Illi, premessi dawn il-konsiderazzjonijiet, jehtieg li jigi
etaminat jekk l-attur biddelx id-dsmiéilju tieghu tal-origini,
kif tippretendi l-konvenuta, jew ikkonservax dak id-domi-
¢ilju, kif jghid l-attur;

Illi huwa twieled Malta fit-8 ta’ Di¢embru 1900, u I-
ghada gie mghammed fil-Knisja Parrokkjali tal-Isla (fol.
4). Huwa, Kif xehed, baga’ kattoliku, u anki fiz-Zmien L
kien l-Ingilterra kien jiffrekwenta 1-Knisja (fol. 11 tergo).
Kif jidher mid-dokument fol. 27, fid-19 ta’ Novembru 1925
huwa dahal bhala fitter it-Tarzna, u fil-21 ta’ Lulju 1944
gie trasferit Lixandra, minn fejn irritorna Malta fis-7 ta’
Novembru 1945, u baga’ £2d-29 ta’ Lulju 1946. Allura mar
Portamouth bjex jahdem (fol. 31}. u £At-12 ta’ Awissu
1946 beda jahdem fit-Tarzna ta’ hemm. Sadattant, wiehed
mill-uffi¢jali tal-post ipproponielu !-“establishment”, n
bhekk ikollu, meta iirtira , £2 fil-gimgha izjed £l-
pensjoni. purké jibaa’ hemm; izda l-attur ma adéet-
tax. billi kien ti hsiebu jirritorna Malta (fol. 31); u dan
ir-rifjut kien predizament fit-22 ta’ Jannar 1952, kif jidher
mill-imsemmi dokument fol. 27. Qabel ma zzewweg. l-at-
tur talab it-transfer ghad-Dockvard ta’ Malta, u baga’ mal-
konvenuta Ii jigu Malta ga miziewgin (fol. 11). Fis-18 ta’
April 1955 il-kontendenti zZewgu biss quddiem ir-Registrar
ta’ Portsmouth; wara xi xahar gew Malta, u l-attur baga’
hawn sal-lum;

Illi minn dan jidher i l-attur ma biddelx id-domiéiliu
tieghu tal-origini, li kien u baga’ d-domiédiliju malti. Ma
jiswiex dak li xehdet il-konvenuta, illi huwa ried jigi Malta
minhabba kwistjoni li kellu mal-“In'and Revenue Depart-
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ment”; ghaliex din i¢-¢irkustanza, apparti l-verosimiljanza
taghha, giet mi¢huda mill-attur, li, kif xehed «iol. 58}, dej-
jem hallas regolarment l-“income tax", u ebda prova kun-
trarja ma saret fuq dagshekk;

Illi konsegwentement, iz-Zwieg bejn il-kontendenti
ghandu jigi regolat mill-Ligi Kanonika, illi fl-assenza ta’
ligi obra espressa tifforma parti ntegrali mid-Dritt Civili
Malti (Kollez. XXV.I-836; XXV-11.442; XXIX-1I-1139). U
skond il-kanone 1094 tai-Kodiéi Kanoniku, “ea tantum ma-
trimonia valida sunt gquae contrahunter coram parocho, vel
loci ordinario, vel sacerdote ab alterutro delegato, et
duobus saltem testibus, secundum tamen regulas expres-
sas in canonibus quae sequuntur”; u fil-kaz taht ezami din
id-dispozizzjoni ma gietx osservata; bil-konsegwenza illi
dakdli sar quddiem ir-Registratur ta’ Portsmouth mhux
validu;

Ghal dawn il-motivi;

Tilga® t-talba tal-attur; bl-ispejjez.
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