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27 ta’ Novembru, 1951,
Imhallef : :
L-Onor. Dr, W, Harding, B.Litt., LL.D.
Paolo Cilia versus Edgar Ewminyan ae, (%)
_Industrjali — Trade Mark — Registizazsjoni —
Art, 94 tal-Kap. 48 t2’ I-Edizzjoni Riveduta,

Troredistrazzjoni to’ Trade Mark hija, ©'ligi, Fistretta Ml«dananf ta’
ogijetti 1 gholihom tirriferizei t-Trade Mark.

Chaldagstant, apparti minn kull somiljmnza ti jhun hemm bejn Zewij
wmarki, huwea ledita Vi wieked jaghmel win ghall-generv ta' logget-
N fihom jikbummeréfan minn markjn distiativ i huwa niat minn
Kaddiehor, jelk dan ikun gieghed juiah plhal jgemnerw to’ otmeth
diversi,

H-Qorti — TRat l-att ta¢-citazzjoni 1i hih l-attur ippre-
wetta li hu lu Zm’en twil jinnegosjs fi Zraben u generali affini
taht l-isem “'Rex 8hoes'". tant illi sa mis-7 ta’ Dicembru 1934
kien irregistra dak l.isem skond 1-Ord'nanza dwer il-Protez-
zjoni tal-Proprjetd Industrjeli (Kap. 4R); illi recentemient il-
konvenuti proprio et nomine bdew juzaw ghall-finijiet tan-
negozju taghhom id-desinjazzjoni ‘‘The Rex Wear & Co. L-
mited”’: li fost generi ohra I-konvenuti. proprio et nomine
jmneﬂuz]au fi zraben u generi affini; v 1i bl-uzu ta’ dak l-isem

“Rex Wear & Co. Limited” il-konvenut: propr'o et nomine
qeghdin jikkagunaw tahwid ma’ 1-'sem legittimoment uzat
minnu kif fuq imsemmi, bi pregudizzju tieghu, u jistghu jgibu
tahwid izjed "il quddiem; u talab illi, premess’ d-dikjarazzjo-
nijiet necessarj’ v moghtija l-provvedimenti opportani, u sen-
jetament premesse d.dikjarazzjoni li l-agir tai-konvenuti pro-
prio et nomine jkkostitwixxi konkorrenza sleali skond il-hig,

il-konventti propr'o ¢t nomine jigw kundannati minn dina 1-

morabbli Qoti 1i jieqfu mnnufih minn 1i jaghmiv uzu fil-
kummer taghhom 12" l-imsemmi isem “‘Rex Wear & Co.

Ltd.”". u 1 jiddistruggiu n/jew inehhu dang l-isem minn fug

kul” t'’kketta, avviz, ittra, jew minn fuq merkanzija taghhom,

minghajr dewmien; u wkoll il.konvenuti proprio et nomine.
minhahba fl-nzu i ghamlu v gegbdin jachmlu illegittimament

¢ Din ilkawsn fiet appellata, u marret “‘sine div”* A9 ta’
Mejin 1952,


dbcar


QORTI TAT-KUMMERC 675

ta’ l-imsemmi isem ‘‘Rex Wear & Co. Ltd.”’, jigu kundan-
nati 1i jhallsub bhala penal’ dik is-somma 1i tigi fissata minn
ding 1-Onorabbli Qorti, f'ammont ta’ mhux anqgas minn gha-
xar liri u mhux akiar minn £500. Bl-ispejjez, inkluzi dawk
tal-protest tal-10 ta' April 1951, kontra l-kKonvenut' mbarrkin
ghas-sobizzjoni ;

Omisnis;

Trattata 1-kawia, ikknneidrat;

Omissir;

Fil-meritu ;

Mid-dokument fol. 15 jirr'zulta li -markju ‘““Rex" gie re-
gistrat relativament ghaz-Zraben (“‘hoots and shoes’’) ;

Tssa, ghalkemm il-konvenuti setghu talvolta babtu sejrin
juzaw il-kliem ‘“Rex Wear Tiim'ted’’ ghan-negozju taghhom,
dan kien ghal generi ohra, u mhux ghal zZraben. Il-provi jes-
kludu )i t-konvenuti qatt uiaw l-isem ‘‘Rex Wear Limted"”
gha! zraben. Anki jekk bieghu xi papocdi. jew importawhom,
dawn kienu b'isemm divers mimn ‘‘Rex Wear Limited" ; u
inoltre l-attur stess stqarr, fol. 36, li I-papoééi hn ma j'nnego-
zjahomx taht id-desinjazzjoni ‘‘Rex”;

Tssa, apparti koll kwistjoni ta' somiljanza bejn id-desin-
jazzjoni ‘Rex’* u dik “Rex Wear Lim'ted’’, hu fatt li r-refis-
trazzjon' ta’ Trade Mark hija, b'lifi, ristretta ghal dawk 1.
offretti partikulari (ara art. 94 Rap. 48 TFdiz. Riv.); f'dan
il-kaz #raben ;

Ighid il-Kerly ‘‘on Trade Marks’, 1908 Edition — *'The
exclns've righte existing in vespect of a trade mark are res.
tricted to the class of gnods to which it has been attached or
appled. Tt is, therefore, no infringement to appfly the same
or a similar mark to other goods”. Baqa' notat fil-gurispro-
denza Ingliza d-“dictum’ ta’ Toord Westbury fil-**Leather
Cloth Case’ :— ‘‘Property in a trade mark s the right to
The exclusive nse of same mark, name, or symbol, in connee-
tion w'th a particenlar manufacture or vendible commeodify ;
consequently the use of the same mark in connection with a
d'fferent article is not an infringement of such right of pro-
perty’’. Hu interessanti li wiehed jinnofa i 1-Kerly. fl-enun-
tjazzjoni ta’ dan ‘Y.prindipje, li del resto jinsab B-artikolu fal-
ligi fuq ditat. jicd'ta, minbarra s.sentenza Coleman v, Brown,
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i R.P.C. 619 (18991, iil-decisjonj tal-Privy Council fug sp-
pel; minn Mala fil-kawza *'Someglile vs. Schembri”. Dm
id-dedizjon’ tinsab stampats fil-Kollezzjoni:nostral’, Vol. XI,
pag. 239, u hemm jinghad mill-Imhallfin tal-Privy Council
At the acquisition of an exciusive right to & mavk
or name in conmection wth a purticular article of commerce
cannot ent't.e the owner of tha: right to prohibit the vse by
others of such. mark or nane in connection with goods of a
toially different -haracter......... e " Hekk, per «Zwmpju, £}
kaz li kien jifforma meritu tal-kaw#a *‘Lake and Eliott’s Ap-
phcation’”. 20, R.P.C. 605 (1903), Kekewich J., gie rikonox-
xut ii “'a trade mark used for four and bread may be adopted
a< » new trade mark for carriages’’ ;

L.-azzjoni ghalhekk hija ‘nfonduta ;

Ghul dawn il-motivi ;

11-Qorti tiddedidi ;

Bi'l' tichad l-istanza, bl-ispejjez, inkluii dawk riZervati.
kontra l-atter. '
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