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Yawe verx U [-Nlija ghandhea tigt prupata,; {da fingRhataw kadi
fein d-fatt{ dannuzi juru I-improntae tal-Kitia; ’mod Ii min
ikun ipprova dawn d-fatli ghandu jiftichem It pprove anki
I-Kitja, ¥ aBlura. jkun dmir ta’ min ikun kagun ta’ dawk
(I-fattt i ipprova 4 hu ma kelluxr htija filit para. Din hija
i-teorifa tar-“Res lpsa Loguitur”.

Tiglerja to' danni kaguneti finéident tat-traffiku, rejn ma
jiswa, biex fezenta minn kull responsabilite lill-mwiur tgd-
danni, fI-fatt If I-attur 1! ftittex id-danni kien kontravveniur
meta gle nvestit minn karrozza, u i l-kontravvenuiuwr ma
fimmeritahzr ’il-protezzjoni tal-ligi; ghaller hu pringipfu
ormaf padifku fUl-lgi I{ min fkun qleghed {suq karrozza
ghandw juiq I-mezzi kollha blex jigu evitat! l-konsegwena>i
tan-nuggaes ta’ hadd iehor; u jekk ma fudaxr dawn g-mezz,
huwa fkun legalment responsabbli avvolla hu fkun gleghed
josserva rigoroiament ir-regolamenti.

L-enunzjazzjont generall tal-prnéipju iar-“Res Ipsa Logquitur”
ma toffrix diffikulta; tida ma huz fadli lf figu senfali I-verd
lmilf la' din id-dottrine. U jekk fll-kad particular ma
jeunzr hemm ‘“prima facle” dirkustanzi sufficddentt biex
wiehed jiste’ jappitka din id-dottring, ma Hyighar Hnghad
“sic el stmplctter” 1 t-talba tal-attvr ghad-danni tirnerxi
biss phazx il-konvenut mg phamel ebda prova I tiskapunak;
u allura 1-p'% tal-prova fibga' fug l-attur, fis-sens {II{ hu
ghandu jipprova li kien hemm htiga da parti tol-konpenut.

Mhiz negligenza, “per s&”,  wiked jimzq fuq 1- -karregpiata biex
jaqsam it-trieq; imma min jagsam ghandu juda grad akbar
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ta’ prudenza minn min ikun fug U-bankina. Imma anki
tekk l-attur danneggiat kien inizjalment neglijenti, i-kon-
venut danneggiant jtbge’ responsabbli Ws-sohha tat-teortja
tal-“Last Gpporiunity”, ta’ spiss applikata mil-Qrati Taghna,
jekk hu seta’ jevita I-investiment tal-attur.

I-Qorti; Rat i¢-Citazzjoni quddiem il-Prim’ Awle. tal-
Qorti Civili tal-Maesta Taghha r-Regina, li biba l-attur,
wara li jinghataw id-dikjarazzjonijiet u l-provvedimenti
kollha mehtiega, u wara li ppremetta li fiz-17 ta’ Novembru
1952, fit-8.30 p.m., il-konvenut, minhabba mperizja, negli-
- u inosservanza tar-regolamenti tas-sewgan, lagghat
bil-karrozza lill-attur u kkagunalu lezjoni f'rasu u fi bnadi
ohra tal-persuna; u li l-attur bhala konsegwenza ta' dan
l-iné¢ident sofra danni diversi; talab (1) li 1-konvenut ikkun
dikjarat responsabbli tad-danni riportati mill-attur bhala
konsegwenza tal-imsemmi incident; (2) uli l-konvenut
jkun kundannat ihallas lill-attur, in linea ta’ danmi, dak
l-ammont li jigi likwidat minn din il-Qorti per mezz ta’
perit. Bl-ispejjei kontra l-konvenut;

Omissis;

Rat is-sentenza a2’ dik il-Qorti tal-14 ta' Gunju 1957, i
biha laqghet l-ewwel talba tal-attur, bl-ispejjez kontra
I-)konvenut: u ordnat li l-protess jigi rinvijat lill-perit
gudizzjarju biex, fuq l-iskorta ta’ din id-detizjoni, tkompli
fl-inkariku tieghu in konnessjoni mat-tieni talba tal-attur,
bl-istess fakoltajiet u doveri ga spetifikati fid-digriet origi-
nali; wara li kkunsidrat;

Tl l-perit gudizzjarju, fi-imsemmija relazzjoni tieghu,
ikkonkluda illi 1-konvenut ma ghandux jinZamm responsab-
bli tal-indident imsemmi fi¢-&itazzjoni, u illi huwa langas
pa_&ollabon fih bl-ebda mod. jew illi seta’ u nagas milli
Jevitall;

Tl l-attur, fin-nota tieghu fol. 58, ikkontesta 1-kon-
kluzjoni peritali. u sostna li hemm provi bizZejjed, minnu
elenkati, biex ja¢éertaw ir-responsabilitd tal-konvenut,
kuntrarjament ghal dak li ssottometta l-perit gudizzjarju,
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Y ¢joé l-attur, i fuqu jirpota loneri tal-provs, ma giebx
provi biitejjed univoéi biex jirradika fil-konvenut ir-ves-
ponsabilith ta’ dak }i gara;

N huwa veru li i-htija ghandha tigi pruvata, ilda
jinghataw kaii fejn il-fatti dannuii juru l-impronts tal-
htija. B'mod li min ikun ipprova dawk il-fatti ghandu
jiftichem li pprova anki l-htija; u allura jkun dmir ta’ min
ikun kagun ta’ dawk il-fatti li jipprova li huwa ma kellux
ftija Alli gara. A propotitu, kif jinnota magistralment
Giorgi:— “Vi sono taluni fatti dannosi che non si sa se
sieno ['effetto d'umana malizia, negligenza ¢ imperizia, o
se siano effetto di fortuito...... Or bene, in questi casi la
colpa deve essere provata direttamente. Vi sono, per con-
trario, altri fatti dannosi che portano I'importa della colpa,
perché le nove voite su dieci dipendono appunto dall’'umana
malizia ¢ imperiziz. E' quindi manifesto che in tali casi
pud bastare [a prova del danno perché ja colpa ne emerga
come naturale presunzione, e debba l'autore del danno
assumere la prova del fortuito, se voglia liberarsi'’ (Obbli-
gaz. Vol. V, 157}, F'dan is-sens, ukoll, hija I-gurisprudenza
taghna (Kollez. XXIV-I-803) ;

Ili mill-parti tieghu l-attur gieb il-prova li hu gie
milgutl mill-konvenut bil-karrozza tieghu fil-waqt 1i t-trieq
kienet imdawwla, almenu minn bozza elettrika li kienet turi
bizzejjed biex il-konvenut jars lill-attur. Dina l-prove ma
gietx bl-ebda mod kontestata jew indebbolita mill-konve-
venut; u del resto, dan ma setghax ikun, (1) ghaliex ix-
xhud Don Carmelo Portelli, kif sama l-Roas, ittawwal mill-
gallarija fin-naka opposta, u bid-dawl ta’' dik il-bozza ra
persuna fl-art, li mbaghad sar jaf li kien l-attur, u (2)
ghaliex, skond ma xehed l-istess konvenut, it-tifia tieghu
harset minn wara u galtlu li kien hemm ragel fl-art. Minn
hawn jidher illi I-konvenut kien messu ra lill-attur, mentri
hu jghid li langas rah. Id-dagqqa fuq il-karrozza avvertita
mill-konvenut kienet fil-fenb tal-bonnet, bejn in-naha tie-
ghu u l-pilastru tal."windscreen”, u aktar @il-viéin minn
dagahekk ma setghax ikun. Di pjt, ma jirridultax il
l-vizwa'j tat-trieq kienet impedita mit-trafiku jew haga

2-Vol. XLII P.1 Sez 1.
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ofira; anzi, kif jghid hu stess, il-fanali kienu ga fuq il-
"bright”;

Ili ghaldagstant ié-éirkustanzi fugq migjoba, fihom
infushom, juru li 1-konvenut kien fi Btija, u dmir tieghu,
ghalhekk, li jgib il-provi mehtiega biex jehles minn dik il-
htija u jipprova li kollox kien dovut ghal kawza esiranea
ghall-operat tieghu, jigifieri ghall-fatt ta’ hadd iehor impre-
vedibbli u inevitabbli. Dawn il-provi, in visia tar-riljevi ga
fuq maghmula, il-konvenut ma giebhomx; u konsegwente-
ment huwa ghandu jirrispondi tal-lisars lj sofra l-attur;

INi xejn ms jiswa li, kif aééenna l-perit, kien l-attur li
dahal fil-karrozza tal-konvenut, uli kwindi, bhela kontrav-
ventur, ma jimmeritahx il-protezzjoni tal-ligi; ghaliex hu
printipju ormaj paéifiku fill-ligi taghna, illi min ikun gie-
ghed isuq karrozza ghandu juza dawk il-mezzi koliha biex
Jgu evitati l-konsegwenzi tan-nuqqas ta' hadd iehor; u
jekk ma juiahomx, ikun legalment responsabbli; u dan
anki jekk huwa jkun gieghed josserva rigoroZament ir-re-
golamenti. Difatti, kif irriteniet tal-Qorti tal-Appell fil-
kawia “Bernardo Zammit vs. Reverendo Don Edgardo
Salomone”, deciza fit-2 ta’ Frar 1928, “il regolamentc non
ha per ispirto di permettere a chi pur si attenesse aile sue
varie disposizioni di cagionare impunemente danni ad altri,
non ostante che questi fossero in contravvenzione, quando
tali danni si potessero da costui prevenire ed impedire”
(Kollez. XXVII-1-988). Ara, fis-sens fuq imsemmi, Kollez.
XXIX-IV-740; XXX-IV-818, 625. Kicku ma kienx hekk,
I-ghama, it-trux jew difettusi ohra, jistghu jifu mpunement
offizi, jew anki maqtula, fil-kaz li huma, bhal eempju,
ikunu qeghedin wehedhom jagsmu t-trieq bit-traffiky,
minghajr l-obligu f'min ikun isuq b’'mod regolamentari li
Jevita d-disgrazzja — haga din, bla dubju, kuntrarja ghall-
prinéip§i guridiéi u umanitariji;

Ili ghalhekk mhix adtettabbli. biex tezonera 1-kon-
venut, lispjegazzjoni moghtija mill-perit gudizzjarju, iili
l-attur gie abbaljat ghal ftit Zmien mid-dawl tal-karrozza
l-ohra, u li I-vista tieghu giet mhux biss appannata, imma
kanéellata ghal kollox. Jekk anki kienet vera dina 1.ipotesi,
Jibga® dejjem illi l-konvenut, almenu bid-dawl tat-trieq,
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seta’ jara lill-attur riesaq lejh u jua l-mezzi mehtiega biex
jevitah. Ghalhekk jibga' dejjem inspjegabbli kif il-kon-
venut ma rax lill-attur, ammenckké ma jinghadx, skond
kif zvolgew ruhhom i¢-¢irkustanzi, li huwa jew kien dis-
tratt, jew kien gieghed ihares band'ohra; iida f'dan il-kaz
kien dejjem £ htija, u ghalhekk responsabbli talli gara;

Rat fol. 66 in-nota tal-appell tal-konvenut, u fol. 67
il-petizzjoni tieghu, li biba talab li s-sentenza fug imsemmija
tigi revokata u li l-istanza tigi respinta; bl-ispejjei taz-tewg
istanzi;

Oniissis;
Ikkunsidrat;

Il-fatti li minnhom origina dan il-pro¢ess, brevement,
kienu dawn. Fiz-17 ta’ Novembru 1952, ghall-habta tat-
tmienja u nofs ta’ ﬁl-ihaxija, l-attur kien hiereg mit-Trieq
tal-Pitkali, il-Marsa, ghat-trieq prin¢ipali, ¢joé Cross Road,
gsabiex jagsam in-naha l-ofira. Hu gasam bil-pass, u x'hin
kien boghod terta distanza mil'-bankina tar-naha tal-gnien,
i Fhaliha kien dirett, gie nvestit mill-karrozza misjuqa
mill-konvenut, u korra. Il-konvenut kien gieghed isuq
niezel lejn il-Marsa minn Blata 1-Bajda. Ma jistax jinghad
b'¢ertezza kemm kien boghod l-attur mill-bankina li ghaliha
kien dirett. Ix-xhud Don Carmelo Portelli jghid i l-attur
kien stendut fl-art xi minn sebgha sa disgha passi 1-boghod
mit-tarf tal-bankina; il-konvenut jghid li x'hin nizel mill-
karrozza sab lill-attur ‘“f'nofs jt-trieq ezatt”; imma ma
tantx jista' wiehed jasal ghal konkluzjoni sikura dwar
dagshekk; ghax milli jidher, l-attur gie traxxinat biééa
trieq bil-karrozza. Infatti, mentri x-xhud fuq imsemmi
ighid 1i bejn l-attur stendut fl-art u l-karrozza wieqfa tal-
konvenut kien hemm tliet piedi, il-konvenut jghid li, wara
d-dagga li hass fuq il-karrozza, hu mexa xi 25 pied gabel
ma waqaf; ghalhekk bilfors il-karrozza ttraxxinat lill-
attur gabel ma dan waqa’ stendut fl-art; ghax inkella d-
distanza beijn il-karrozza wieqfa u l-attur kienet tkun ta’'
25 pied. Perd, din ié-dirkustanza ma tantx hi ta’ riljev;
ghax fatt hu K l-attur kien oltrepassa dik iz-zona tat-trieg
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mnejn kienu gejjin il-vetturi mill-Marsa ghall-Biata [-Bajda,
u kich beda imxi fuq iz-zona tat-traffiku Ii gej lejn ii-Marag
miti-Blata }-Bajde u kien jimxi fuq iz-zona tat-traffiku !
fej; u del resto, il-konvenut ma jinnegax li kienet tieghu
i-karrozza li lagtghet lill-attur;

Fid-dibattitu, stante li l-peri{ relatur sadoperat mill-
Ewwel Qorti xehet il-piz tal-prove fug l-attur, mentri
I-Ewwel Qorti xehtitu fuq il-konvenut, fis-sens li, pruvat il-
fatt tal-investiment, il-konvenut ghandu l-piz i jaghmel il-
prova liberatorja, gie argumentat dan il-pont;

¥din ix-xorta ta’ kawzi hemm l-hekk imsejha dottrina
tar-“res ipsa loquitur”. Jghid id-Davies, The Law of Road
Traflic, p. 199:— “In an action for negligence, the burden
of proof rests upon the plaintiff, and therefore, if he is to
succeed in his claim, he must usually establish that what
the defendant has done, or failed to do, would not have
been done or omitted by a reasonable man exercising ordi-
nary prudence. In this task, a plaintiff is sometimes assist-
ed by the operation of the maxim “res ipsa loqutur”. In
other words, if an accident happens which wouid not
ordinarily happen if proper care is used, then the mere
occurrence of the accident is ‘prima facie’ evidence of
negligence, provided the defendant, or his servants, have
sole control of the thing by which the accident i3 caused.
In such circumstances, the facts speak for themselves, if
no explanation is given by defendant.......,, ”

L-istess il-Bibb-Collisions on Land, p. 16, taht l-intes-
tatura “Res Ipsa Loquitur”:— “Where a vehicle is shown
to be under the management of the deléhdant or his ser-
vants, and an accident occurs such as in the ordinary course
of things does not happen if those who have the manage-
ment use proper care, the onus, exceptionally, rests on
the defendant to disprove that the accident arose from
want of care”;

L-enunéjazzjoni generika tal-prinéipju ma toffrix diffi-
kulti:' tida ma hux facili 1i jigu senjati l-veri limiti tad-
dottrina tar-“res ipsa loquitur”. Jghid it-Terrell, The
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Law of Running Down Cases, p. 8:— “It may be mentioned
that there has been much conflict of judicial cpinion as to
the exgzct limits within which thia principle may be ap-
plied”;

Fil-Qorti tal-Iskozja, milli jidher, l-applikazzjoni kienet
akiar estiza milli fl-Qrati Inghizi. Difatti, skond il-%;:ti
tal-Iskozja, kaiijiet bhal dawn li gejjin gew kunsidrati
bhala tali i ghalihom tapplika dik id-dottrina;

“A man walking in the street was overtaken and
knocked down by a vehicle. It was held that in such a
state of the facts, the driver was ‘prima facie’ negligent”;

“A tramcar at night collided with a man who was
driving two cows on the road. The pursuer could give no
evidence as to how the accident happened; but it was held
chat the judge trying the case might properly infer that
the zocident was due to a faulty look-out by the tramecar”
iara pp. 17-18, Gibb, loc. ¢it.) ;

Fuq l-istregwa ta’ dawn iZ-zewg katijiet, il-kaZ pre-
tenti kier. jadatia ruhu ghal biex tigi nvokata favur i-attur
J-dottrina fuq imsemmija. Mhux hekk perd fid-deéizjoni-
et talrati Inglizi.  Infatti, f'decizjoni éitata &t-Terrell
{ibidem, p. 4}, Chief Justice Erle qal:— “It is ag much the
duty of foot passengers attempting to cross a street or
road to look out for passing vehicles as it is the duty of
drivers to see that they do not run over foot passengers.
Where it is a perfectly even balance upon the evidence
whether the injury complained of has resulted from the
want of proper care on the one side or the other, the party
who founds his claim upon the imputation of negligence
fails to establish his claim._....... .

Milli jidher (ara pag. 19 Gibb, Loc. éit), jentieg li
iknan hemm xi xintilla ta’ prova ta’ negligenza mill-parti
tal-konvenut, tali li ‘it calls for an explanation by the
defendant”. Hekk, per etempju, kieku l-“pedestrian” jigi
milqut mhux waqt li gieghed fug il-karreggjata, imma wacrt
li qieghed “fuq il-bankina” (ara Davies, loc. éit., pag. 200),
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fejn mhux suppost li jitilghu l-vetturi. Jghid a propodita
1-Wilkinson, Read Traffic Prosecutions, p. 53:— “There
must be some evidence of careless driving, and the doctrine
of “res ipsa loguitur” does not apply on its own to prove
the case™;

Kien ghalbekk li Lord Justice Fletcher-Moultoa gal,
f'dedizjoni tieghu msemmija fit-Terrel, ioc. &it, p. 17 (ghal-
kemm kritikata) :— “Every vehicle has tc adapt its own
behaviour to the behaviour of other persons using the
road, and gver their actions those in charge of the vehicle
have no control. Hence the fect that an accident has hap-
pened either 10 or through a perticular vehicle is by itself
no evidence that the fault, if any, which led to it was com-
mitted by those in charge of the vehicle”;

Mhux dissimili tidher il-poZizzjoni fis-gistema legali
taijan. Fil-opera tal-Jannitti Peromalio — “Commento alle

i sulla Tuteln delle Strade e sulla Circolazione” —
hemm dan il-komment:— “E’ nulls per assoluta mancanzs
di motivazione la sentenza che, come nella specie in tema
di lesioni colpose per investimento automobilistico, afferma
ia penale responsabiiitd dell'imputato in base al semplice
rilievo che costui ebbe ad investire Tizio con la propria
macchina determinandone l!a caduta e le conseguenti
lesioni. In tal caso, invero, sarebbe occorso stabilire in che
la condotta volontaria dell'imputato abbia trasgredito a
norme regolamentari o a dettami di prudenza, o sia venuta
meno a dovercsa diligenza, o abbia peccato d’imperizia pro-
fessionale costituendolo in colpa, e sarebbe aliresi occorso
d'mo3jtrare che ta'e volontaria condotta sia stata ia causa
efficiente dell'effetto depiorato”;

Ma jidherx li fil-kas preienti hemm “prima facie” éir-
kustanzi sufficjentj biex wiched jista' japolika d-dottrina
fuq imsemmija. u jghid “sic et simpliciter” Ii t-talba tal-
attur tirnexxi biss ghax il-konvenut ma ghamel ebda prova
Ii takafunah;

Ghaihekk. din il-Qorti ghandha tara jekk bil-provi li
saru, kompriii dawk “ex parte adversa’, }-attur irnexxielux
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jissodisfa I-piz tal-prova li tinkembi lilu, li ¢joe kien hemm
negligenza da parti tal-konvenut;

Ghandu jigi rilevat, kwantu ghall-attur, i mhijiex
negligenza per s¢ li wiehed jimxi fuq il-karreggjata biex
jagsam. Jghid il-Gibb, “Trial of Motor Car Accident
Cases”, sec. 147:— “It is not negligence ‘per s&’ to walk
on any part of the road”. S'intendi, min jagsam ghandu
juza grad akbar ta' prudenza milli min ikun fuq il-bankina.
Jghid dan l-awtur (ibidem, sec. 148) :—— “Greater caution is
required of one walking along a road than ig required of
one using a foot path, where motor vehicles are not ex-
pected”’;

L-attur xehed li hu ma rax il-karrozza tal-konvenut;

It-konvenut xehed li nduna b'dak li gara biss meta hass
id-daqqa mal-karrozza u t-tifla qaltlu I kien hemm ragel
a-art;

Issa, dato anki li kien hemm negligenza inizjali da
parti tal-attur, li ma rax il-karrozza tal-konvenut, tibga’
dejjem il-kwistjoni hekk formulata mil-Gibb — ‘“Trial of
Motor Car Accident Cases’ — see. 154:— “In this case, as
in all others where a suggestion of contributory negligence
can be made, the question must be whether a vehicle, des-
pite an initial imprudence on the plaintiff's part, could by
exercising proper care have avoided the accident”. U dan
appuntu in bazi ghat-teorija tal-“Last Opportunity”, ta'
spiss applikata minn dawn il-Qrati;

Din il-Qorti, wara li gieset tajjeb ié-éirkustanzi tal-
kaz, hi ta’ fehma li l-konvenut seta’' evita l-investiment tal-
attur, anki jekk wiehed kellu jghid li dan seta’ ra l-karrozza
tal-attur. Infatti.—

1. I-konvenut jghid li hu kien gieghed isuq bil-mod —
“zgur”, hu qal, “mhux aktar minn 15 il-mil fis-siegha”;

2. Qabel l-investiment, u prezumibilment fil-waqt tal-
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investiment, il-konvenut, “ex confessis”, kellu d-dawl fu
il-“bright”;

3. Fejn sar l-inéident hemm bozza mal-hajt tad-dar
tax-xhud Don Carmelo Portelli; difatti dan ra mill-gallarija
tieghu lill-attur stendut fl-art bid-dawl ta’ dik il-bozzz:

4. It-trieq fejn sar dan il-fatt hi wiesgha. Jghid il-
Gibb, loc. &it., sec. 148:— It may be said that the wider
the roadway the greater is the likelihood thai the defendant
was negligent in striking the plaintiff walking thereon,
because when the road is wide, the car has every opportu-
nity to pass the pedestrian in safety, whereas if the road
is narrow, it may in certain cases be reasonable for the
pedestrian to step off the crown of the road to allow the

car to pass™;

5. L-attur msa niZelx inaspettatament mill-harkina, u
ma giex “instanter” fir-rotta tal-karrczza h'uind ' kkres
emergenza ghall-konvenut. Hu kien gej bil-pass iegsam,
u kien zgur oltrepassa n-nofs tat-trieq. Il-konvenut kellu
l-opportunitd jarah. Jghid l-attur fuq ditat:— “If the
plaintiff was struck immediately after he stepped off the
kerb on the roadway, the position is the same as in the
case of his attempting to cross a street; the Court may
refuse to believe that he looked and failed to see the car.
If, however, the plaintiff walked quite a distance before he
was struck, it is less likely that the accident was unavoid-
able on the part of the motorist”;

6. Ma kienx hemm *‘oncoming traffic”, li seta’ ngom-
bLra I-vizwali tal-konvenut; ghax hu stess isemmi karrozza
walida sejra lejn il-Belt dak il-hin, u din kienet ga ghaddiet
sewwa, cjoé ghal kollox, meta sar l-in¢ident;

Fl-opinjoni tal-Qorti, dawn ié-éirkustanzi kollha flim-
kien pkkostitwixxu prova suffi¢jenti ta’ negligenza fis-sew-
gan da parti tal-konvenut; ghaliex juru li hu ma kienx
gieghed iZomm dik li tisseijah “a proper look-out”. Kieku
kien attent, kif kellu jkun, kien jista’ jara, bid-dawl tat-trieq
u tal-fanali tal-karrozza tieghu, lill-attur fit-trieq wiesgha,
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&ai iaasam hil- pass, ladarba kellu l-vizwali libera, u ii speed

tlegﬁd kien tali li seta’ €adilment jevita l-investiment;
Ghal dawn il-motivi;
Tiddeéidi,

Billi tirrespingi l-appell, u fis-sens premess tikkonferma
s-sentenza appellats; bl-ispejjez kontra l-konvenut;

Tordna r-rinviju tal-proéess lill-Qorti tal-ewwel istanza
ghall-kontinwazzjoni.



dbcar


