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30 " Jannar, 1954

Imhallef :
Onor. Dr. W. Harding, B. Litt., LL.D.

Il-Pulizija versus Toni Kuereb

Art. 23 tal-Kodi¢! Kriminali — Applikazzjoni tal-Piena
Sespiza,

Ieimpwtat U jigi misjul heti fo reed u jigi liberat také il-provvedi-
wenti tu' bart. 85 tal-Kodiéi Kriminali, jekk jikkommetti reai
iehor fii-imien tal-preskrizzjoni tar-reat ta' gabel, huwa suggjetf
ghall-pienc preskritta mill-ligi ghat-tieni reat, u 1-Qorli tista’
wholl taghtieh piena ohra gher-reat ta' gabel.

tzholbemm il-ligi tghid i I-Qoréi ‘‘tisia’ taghtieh piena ofira ghar-
reat ta' gabel. din il-lokwzzjoni tal-ligi ma tlissere semplidi fa-
kolta tal-Qorti li taght: dik il-piena ulferjuri, imma ghandha tigi
nterpretata fis-sens Ui timperta ‘obligu’’; L med ! meta [-Qorti
thun soddisfafta 1i Lien hemm HAikjerazzjoni ta’ reitd prededenti,
o W I-iw putef ussumea l-obliguezpeni presheitte mil-arvé, 23 1 gie
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liln wpplihat, w i ~impuitat i wfich quddiemhe hu dak  stess

I wsstana d-obliguzzjuni, u 1 den irreat l-iehor gie kammess 72

tmien imsemmi mill-ligi, i-Qorti “ghandha'’ tghaddi ghall-appli-

kazzjoni fol-picna kongrwwn phali-ewweel reaf,

Ima -piena ghall-ewwel reat glamila tigi epplikata fl-istess kawin
fepu Limputat jigi mispub buti fal-tieai reat, w mhuz leditu i
bintulad dik J-kundanna flaweio ofird sussegwenti. U glialhekk.
fekk @-Qurti li likkundunnn -imputat ghat-tieni reat ma gietr
mitluba bier tappliba l-pieva ghell-ewwel reat, v ma thune ap-

©oplikutha, mu tistor bssiv wery bnwie olirg biex fiha jsir dak 1 wio
aare alluva, jigifieri biex tinghata biss il-kundanna ghall-cwwe!
read,

Dan hw appell ta’ EAttorney General minn sentenza
moghitija wil-Qorti Krimioed: (al-Magistrat; 12° Malta 0-10
ta’ Novembru 1958 ;

Bsentenza ta’ dtk 1l-Qortl tas-T 11" Jannar 1953 (fof. 9
Limputat kien @e konvint 1a’ delitt ¢ Liberat taht il-provvedi.
menti ta’ Lart. 23 Kap. 12 u assuma |- 01)]1".3.!2 oni preskritia
fdak lartdkolu (fol. 11). “lx concesas’ -Jmpntat rega
ommetta detitt iehior fiz- ?mren tas-preskrizzjoni ta’ lev-
wel delitt, u b'sentenza ta’ 1-4 ta’ Awssu 1953 gle kundannat
mifl Corti fug maenrngy ghal dan it-tiend dewtt Bié-ditaz-
zZjoni odjerna l-imsennni Nuereb fle mressaq quddiem ik ii-
Qorti fuq l-imputazzjond §i kien kiser loblizazzjoni minpn
assunta et fie i nmgﬁ‘n - 23 Wup. 12, Dik il-Qorti,
bis-sentenn fug iausenmigg {a 10 ta’ Novembru 1953, iss
appeliata, iddikjarat }i nin hemm\ lok ghali-applikazzioni tal
piena relativa ghad-dikjmrazzjeni ta' reitd u berazeiont kon.
dizzjonali tas-7 tu’ Junnar 1953, ghaliex irriteniet i lapph
knzzjont ta’ din il-prena kien imisaha nmllmt u diet akkordai
jew le, ful-diskrezzioni tal-Qorei, Udik ibkawza stess 11 filin
11m|prutat gie addebitat tat-tieni del'tt n kundannat ghalih
cjod fildsuwzy defini - 127 Awissn, 1933, T.-Attorney G-
neral appeila ,,Im.kx Jirritjeni U Lapplikszgioni tai-piena ses-
piza Gsta’ tigl mitiuba, kif giet mitluba f'dan  i-kaz, ank.
wara, f "kaw-Za, se'pa-rata ;

Wara [ seigibet largumenti, din il-Qorti kkunsidrac;

Hu indubifat illi s-"sobstantive provision™ bi l-art. 23, »
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L tart. 520 hu dwspozizzions prodedurali. Dan jidher mhux
biss mid-diéitura ta' lartitkelh, 1xda anki mil-fatt 1i, menuri
i-art. 23 (ieghed fl-Ewwel Ktieb tal-Kodiéi Penall, fejn herum
d-ligijiet penals, lart. 520 qieghed fit-Tieni Ktieb, fejn hemin
id-dispozizzjomjiet procedoralr;

Tssu, x'tabid js-"‘substastive provision” dwar il-kaz meta
bhatedem, i jkan ha lhenefédy tal-"“firet offenders’” jerga
].kkt}mmetti reat AZ-zmier nrt';kriwujﬂua"")

Ti-art. 28 ighd hekk :—— "1 it shall be proved that the of-
fender has comntittad] a =ecomd erime, oF & second contraven-
tinn, within the e refered $o0 in Hll‘b".-'EC-'{iOl'] (1) of this sec-
tion, he shall be liable to 1he punishment laid down for such
seeond orime or contravermion | and the Court may also sen-
tence hin in respect of the first olfence of which he had been

IR

found guilty...... ;

Tssa, hu padifiku li ma jistax jinghad b'mod assolut li.
maii mntoty mal-legislatur ibkelma may”, allura din Bija,
bilfors v dl-kuzijiet koMha sndistintament, indikativa ta’
ezercizzju ta' iskrezzjoni fakoltativa ; ghaliex jista’ f'xi kazi-
jiet ikofiha s-sens ta’ "‘must’’;

Liema buse dawn il-kazgiet § fibom {-kelma “‘may’’
ma idjiex aktar “'permissive’’, iZzda - C‘imperative’?

Ii-pont in dizamine hu ainpjarment trattat f'edizzjoni re-
centi (1953} wat-test “The Interpretation of Statutes” ta’
Maxwell, F'din it-test jinghad hekk (p. 230) \— ‘'Statutes
whidh auchorise persons to do acts for the benefit of others,
or, as it is sometimes said, for the public order or the advance-
ment of justice, have often given rise to controversy, when
conferring the authonrity in ferms s1mp1y amblm.g, and not
mandatom. lo enactm.e that they ‘may’, or ‘shall, if
they think fit’, or that ‘it shall be lawful for them to do such
acts’, a qtavtnte appears to use the language of mere permis-
siom, but it has been so often decided, as to have become an
axiom, that in such cases such equ-essions may have — to
say the least — & comjpulsory force, and so would seem to be
modified by judicial exposition. On the other hand, in some
cases, the autherised person is invested with a discretion, and
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then these expressions seem dwested of that compulsory force,
and probabiy that is the [rinm facie meaning”’;

Dan lawtur kompli jghaddi o rassenja diversi dedis-
joniliet tal-Qrati Nghil; u s-eustanza ta’ dawn id-deCiZje-
nijiet hiju fis-sens 1i, phalkemm “[rom the nature of ihe
English language the word ‘may’ can never mean ‘must’, thay
it is only potential'’, b'dan keMu, meta jkun hemm dik it
kelma “‘may'’, jibga’ dejjem b wiehed jezamina '‘whether
there is anything that amakes i1t a duty of the person on whom
the power s conferred e exerese that power, 1f not, the exer.
cise Is discretionary, But whep the power is coupled winll a
duty of the person fo whoin it is given to exercise it, then
is imperative” (pp. 212.213);

Din id-"duly™ tista' than lejn xi persuna partikulari b
Jkollha d-dritt U titfeh lavur taghba l-ezerdizzju ta' dak 1l-
poter, ew lein il-publiku, tew ahjar l-interess publiku:

L-awtur fog imsewam) jiceita, bhal elempju ta’ lewwel
kaz ('daty’ favar pereena), il-kaz ' ligi Cconferring power
on the Courts to direct that a person f»natltled to costs should
recover them’ , w fglid 1f dispozizzjoni simill ''is no mere per.
mission to do such gets, with o corresponding liberty to abata m
from doing them', Jicena, mbuehad, bha la eZernpju ta’ ‘dury’
favur i<nteress publiku, il-kaz ta’ “'stutute empowerny
jusiices to adjudicate im certain cases, that is, to tmpose a
certain penalty on persoms whon they chouldd find gulity of a
certain offence’; n johid @ le s incontestuble that  they
would have mo option te decline jurisdigtion because the
statate uced only the word ‘'may’ instead of the word ‘shall’.
There would be here sucit a right in the public as to make it
the duty of the justices to exercise the power' ;

Similment, fil-gurisprodenza  tas-Superior Court  tal-
Amerika, filkawia “Supervisors v. U.8."" (1866) 4 Wallace
446, ge ritenat il that which public officers ure empowere.!
to do for a third person the law requires shall be done, wher-
ever the public interest or individual rights call for the exer-
aise of the power, since the fatter is given not for their benefit,
but for his, and is placed with the depositoiy to meet the
demands of right and to prevent the failuve of justice. In al!
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such cases the intent of the lepisiator, which is the test, is not
to grant a mcre discretion, but to impose a positive and
abedtute duty' ;

Tssa, dan hu predwament :l-kaZ prezenti. Meta imputat
jinstab hati ta’ reat, allura normxhuent ghandha tigl appiikata
l-piena; ghaliex, fost regonipes obra, tant jeiigl Linteress
pubtiku, biex tigi ristabdNits flpubliku dik l-opinjoni tas-
sikurezza socjali i giet skossy bir-reat, lzda, f'¢erti kaziiiet,
fl-ligi tammetti 1 l-piena tighsespiza, baste Li limputat idbliga
rubig 1My jikkonmeltix peat iehor fiz-zmien preskrizzionall
ta’ lewwel reat, u b'hehk Il-imteress publiku jigl soddisfett
bdik lebligazzoni L ukun intiza hiex tevita 1reitevazziond
wriminmza. Meta mbaghad dak l-imputat jikser 1-obligazzjont
0 jiklkcommetti reat jehor, attwr l-istess interess publiku jeid
U rigi irrogata lprena soesptza. Kensegwentament, poter ak-
kordat lill-Qorti 1. taghtl kE-beueficjutr bi-art, 23 ilypiens ta’
l-ewwel reat, meta dan fjikwer [-obligazzjowi ghax jrkkorm-
metti reat iehor, hu poler akkordat fl-interess socjali, li mhux
diskrezzjongii, huma ghandu @i eieréitat weta jikkonkorru
lkondizzjonijiet biex jig; ezeréitat. (ihalhelk, meta 1-Qorts
hi seddisfatta B kien heman dik{irazzjoni ta’ reith precedenti,
i I-imputat assuma l-obligazzjeni preskritta mill-art. 23 11 gie
lilu applikat, li l-imputat ) jingieb quddiemha hu dak stess
1 agsuma l-obligazzjoni, li hu kkomunietta reat lehor, u li dan
ir-reat l-iehor gie kommmess fiz-%mien imsemmi mill-ligi, al-
lura 1-Qorti, kontrarjament ghal dak i rriteniet l-Kwwel
Qort:, “ghandha’ tghaddi ghall-applikazzjoni tal-piena kon-
gruwa: u l-poter lisha akkordet mhux sempliéi diskrezzjoni,
ghaliex hu poter intiz biex jittuteta l-ordn) publiku skoss bl-
ewwsl reat bla ma gie ailura ristabbilit bl-irrogazzjoni tal-
piena minkabba l-applikazzioni, allura, ta' l-art, 23;

Jista' jigi obbjettat ili din ildronktuzjoni ta’ din il-Qorti
dwar dan l-ewwel pont, tinsab kontraddetts mill-iokuzzjoni ta’
lart. 520, li trattandosi tal-kaz ]i fih ikun hemm ir-rinviju
minn Qortl ghal ohra, juza, a propozitu tal-kundanna even-
twali ghall-ewwel reat, il-kliem ‘'if it deems proper'’. Ap-
parti I-fatt li, trattandost tal-kaz ta’ l-istess Qorti, hemm il
keina “shall’” | u mhux logiku li thun imperativa ['kaz u
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fakoltativa f'iehor, hn ricevnt fil-gurisprudenza in maierja i,
anki b'dawn il-kiiem b'kollux, jew kliem simili, il-poter ak-
kordat, jekk hemun id-‘‘duty’’ h jigi efercitat, kif a nghad.
hu ugwalment imperativ. Jghid ii-Maxwell, b’¢itazzjoni kop-
Juza tal-gurisprudenza in materja ;— *'The power is not made
less imperat've by express reference to the diseretion of the
authorised person’. li-awtur jiccita kazijiet taldliemn “'if they
should eo think'. Tkempli ighid : “In all such cases they
must exercise the power: thgy must think fit to do so, when-
ever the ocecasion for it hag arisen’” (pp, 248-24%) ;

1zda din is-soluzzjoni ma tirrizolvix il-kwistjoni li ge-
ghedha, quddiem il-Qorti, in kwantu tori bisy 1, meta sared
ilkawzn definita -4 ta’ Awissu 1953, il-Qorti ma setghetx
tezercita d-diskrezzjoni taghha v ma tapplikax il-piena ta’ 1-
ewwel reat, jekk kienu jikkonkorrun ]-kondizionijiet biex din
i-piena tigi applikata; imma jibga’ dejjem il-pont jekk, ga
ladarba dik i-Qorti ma kkundannaix limputat odjern ghall-
ewwel reat (sija ghax ebda talba mu saritfha, jew ma gietx
mfurmata li kien hemm vjolazzjeni ta’ l-obligazzjoni ta’ l-art.
28, jew ghax dehrilha Ii kien ghaliha fakoltativ tapplika I-
pienn jew le}, huwiex issa leéitu, f'kawza obra bhal ma hija
din, i tintalab l-applikazzjoni tal-piena sospiga ;

Ghas-soluzzjoni ta’' dan il-pont }issokkorri l-art. 520 fuy
imsemmi, li f'kaz bbal dan, fejn il-Qorti I thun iddikjarat
pruvat lewwel reat hi l-iste~s ¥ quddiemha fkun ingieb l-im-
putat u kundunnat ghat-weni reat, ighid :— “"Where anay
person, who has been released conditionally, is convicted of
a second crime, or of a second contravention, as provided in
subsection (2) of section 23, the Court, if it is the same that
had declared the first crime, or the first contravention, to
have been proved as provided in subsection (1) of the said
section, shall proceed to sentence the offender to the punish-
ment established for the first crime, or the first confraven-
tion...... "

1l-kliem materjali ghall-kwistjoni nvoluta f'dan l-appell
hume lkliem ““...... the Court, if it is the same......... shall
proceed to sentence the olfender w the punishment establish-
ed for the first crime, or contravention. .. ... o
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F'dan il-kaz, meta l-imputat ngieb quddiem il-Qorti
Kriminali tal-Magistrati u #ie kundannat ghad-deitt imsem-
wi fis-sentemea taphha ta’ 1-4 ta’ Awissu 1953, din kienet |-
istess Qorti Ya' komipetenza inferjuri 1i kienet iddikjaratu hati
tad-delitt i ohalih kien gie lilu moghti l-art. 23 fissentenza
ta’ dik ii-Qorti Irferjuri tas-7 ta” Jannar 1953; u ghalhekk
“herum kien #- waqt” W fih l-‘mputat kien imissu g'e kun-

Cdannat  ghall-ewwel reat. Li-Attorney General jehid 1i ma
hemm xejn fildigi 1i jimpedixxi i, jekk dan ma sarx f'dak L-
waqt isiv ssa. warn: smma din il-Qorti hi ta’ fehma U b’
Jaqgshekk tiun gephedha tigh hupropriata i-lokuzzjoni tal-1g.
1 newtralizzaty d-dispozizzjoni taghha. Infatti, ghalfein il-lig:
qalet. 1t dik K-Qorti stess, li tikkundanna ghat-tienl reat,
“'ahall proceed to sentenee the offender ete. ete.”’, jekk Cawn
1-kliem pign transandats, u l-kundanng ghall-ewwel reab 1ssi-
fi procedori ohra sepsrati sussegwenti? Il-lokuzzjoni talligi
he suthiéfentement ¢ara, anki semplicement bhala l-ittra tal-
ligh, Lda hewsn anki r-ratie leges'’. Hemm raguni qawswija
Lohaliex il-digi riedet i l-istess Qorti, i thun ikkundannat
ghat-tieni reat (meta hi l-igtess Ui thun iddikjarat l-imputat
Lat ta’ l-ewwel peat), tghaddi ‘hie et nunc’ biex tikkundanna

ahull-swwel reat. Ir-raguni hija H, tant ghat-tieni kemm ghall-
ewwel reat, hemun, bhala regela, mossimu u minimu  tal-
piera, n hu xieraq u gust li lgudikant 1i jkun ikkendanna
ghat-tieni reat, ga ladarba jaf li Limputat sefjer Jig1 Sastigat

tesa anki ghali-ewwel reat, liehu din i6-¢irkustanza, jekk j:d-

hirln, in konsiderazzioni, meta jigi biex iqies il-piena ghal
reat wiched u l-iehor fil-latiindini 1 taghtieh il-ligi: mentn,
jekk l-imputat jingieb wara, fi proceduri separati, allura, sija

ghax-il-plena ghat-tieni reat tkum ga giet inflitta, sija ghax il-

gudikant jista’ 4kun divers minn dak ta’ qubel u ma gkoliux
quddiemu Z-zewg kazijiet. jista’ jkun hemm eiasperazzjoni

zejda tal-piena, kunsidrata komplessivament, tat-tieni u ta’ 1-
ewwel reat;

¥3hal dan l-arguinent jista’ jigi obbjettat li l-inkonven-

‘ent jigri bilfors meta l-Qorti li tikkundanna tkun diversa, u
jkollha, skond l-art. 520, tirrinvija l-attijiet guddiem il-Qorti
l-ohra li thun ghamlet l-ewwel dikiarazzjoni ta’ reitd. Dan
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ha very, imma dan hu kaz fejn ir-"'ratio legis'" hija eskluza
bié-¢irkustanza irrimedjabbli ral-fatt, u mhux b'xi hsieb tal-
legrislatur kuntrarju ghal dik ir-"ratio’”. Minbarra hekk. (-
ligi fettéet 1i tirrimedja h'xi mod, billi 'dan il-kaz ta’ rin-
viju .mponiet 1i 1-Qarti, qabel ma tghaddi ghall-kundanna
dwar l-ewwel 1eat, tisma l-imnputat, u skond il-kaz I-Attaer-
ne. General jew 1-UM¢jal Prosekutur talaPolizija, prezumibi)-
ment biex tkun infurmata sewwa bié-¢irkustanzi kollha tal-
kaz. IL-Avukat tal-Kuorona, fir-rikors ta’ 1-appell (ghalkemm
in kounessjori ma’ l-ewwel pont, u mhux mu’ dan) ‘ghid b
s-smiegh ta' l-imputat u ta’ l-Attorney General jew ta’ 1-Ut-
fic;al talsPulizija huma fakeltativi, ghax fit-test onginarja-
menj promulgat {art. 30 Ord, [ ta’ }-1908) ma kienx hemimn
virgola ben il-kliem “‘if it deems proper’” u l-kliem "afre-
Liearing the said parties’’; jzda mhux hekk, mhux biss gha-
liex ftit qabel, fl-istess paragratu, il-ligi qalet 1i I-Qorti ghand-
ha tappunta gurnata hiex tisma lil dawk fuq imsemmiia, im-
ma poki ghax fit-test {aljan — [ kien allura t-test awrentiky
tal-Jigi — hu éar L l-cepressjoni ''se lo crederd giusto” ma
kienetx tiggverna l-kliems ““dopo 41 aver sentito le dette pay-
t1”", u kien ghalhekk 1t fir-Revised Edit'on il-punteggjatura
earet konformi ghat-test taljun;

Ghalhekk din il-Qorti hi tal-fehma 1i, ga ladanba 1-Qorti
I kkumdannat ghat-tieni reat ma gietx “‘moved’” biex tappli-
ka l-piena ghall-ewwel reat, u ma applikathiex, issa ma jistax
jsir dak b kien imissa ear allura; ghaliex, kieku kien hekk.
il-kiiem ' ... the Court, it it is the same that had declared
the first crime, or the first contravention, to have been proved
as provided in subsection (1) of the eaid section, shall pro-
ceed to sentence the offender to the punishment established
for the first erime, or the first contravention’’, kuntrarjament
ghal kull prinéipju ta’ ermenewtika, ma kienx ikollhom sens:

L-Attorney General, fir-rikors ta’ l-appell, invoka l-prat-
tilca dijuturng diversa; izda lw car Li I-‘praxis Curiae” ma
tistax tigi nvokata bhala “‘observantia interpretativa’ meta
tikkozza ma’ l-ittra tal-ligi, kif inhu l-kaz;

Del resto, il4Prosckuzzjoni jkollha dejjem f'idejha 1-fedi-
na penali ta' l-imputat, u ho faéili ¢haliha, tant fil-Qorts
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t'Isfel kemm 6ii-Qorti ta' Fuy, skond il-kaz, i titlob il-kun-
danna ghall-ewwel reat fil-waqt opportun preskritt mill-ligi:

Ghal dawn il-motive, y fis-sens biss tal-koneiderazzjoni-
jet yremessi, din il-Qorti tiddeéidi billi sichad l-appell u tik-
kenferms s-sentenza. appellata.
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