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20 ta’ Jannar, 1961
Imhallef;—
Onor. Dr. A. Magri, B.Litt., LL.D.
Rasanna Vella
versus
Group Captain Colin Hugh Deakin, BER.D. ne.
Ioproprjazzjoni — Art. — “Land” — “Land Arbitration
Board” — Art. 2 tal-Kap. 136,

Id-dispogizzjoni tal-ligi dwar 1-Esproprifazzjoni la’ artifiet ghal
skoapijiel publict, ghal dak U jirrigwardg s-sinifikat tal-
kelma “art”, hija suzzretlibbli ta’ nterpretazzfoni estensiva;
b'mod 11l tikkomprendi mhuzx biss dawk il-hwefieg u dritti-
jflet li huma spedifikati fl-istess definizzjoni, imma anki
dawk -immobili u drittifiet annessi ma’ immobili If ma hu-
miex spedifikati fid-definizzjoni.

H-Bord tal-Arbitragd ifmwaqgaf minn dik il-ligi 4insab inpvestit
bil-poter li jistabbilizzi n-nature tal-fond formanti ogdett
tal-esproprifazzioni; w fil-fissazzjoni tal-kumpens dak {i-
Bord ghandu jgies in-natura ¢al-fond esproprijat u l-adatiab-
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bilita tieghu ghal xi skop partikulari skond ic-éirkustanzi
caistenti fil-mument tal-esproprijazzioni.

II-Qorti:— Rat i¢-Gitazzjoni li biha l-attriéi, wara i
ppremettiet illi fil-proéeduri differiti “sine die” quddiem il-
Bord tal-Arbitragg dwar il-Bini fl-ismijet “Deakin nomine
Versus Rosanna Vella” 1-Bord, bYdigriet tat-3 ta' Marzu
1960, ipprefigga lill-attri¢i zmien sat-3 ta' Mejju 1960, f'kaz
li I-konvenut ma jigix hu l-quddiem sat-3 ta’ April 1960
(dak ii hu ma ghamelx) biex issir din il-kawza quddiem
ic-Chairman tal-istess Bord sedenti bhala Imhallef ta' din
il-Qorti; u jlli, skond id-definizzjoni tal-ligi (art. 2 tal-Kap.
136 tal-Ligijiet ta’ Malta), “land includes any huilding,
tree or anything fixed in the land, and any portion of the
shore and any easement in or over land, and other rights
of user and any right of interference”; u peress illi, kif
jidher mill-art. 16 tal-istess Kapitlu, il-legislatur ried jiddix-
xiplina biss. ghall-fini tal-kumpens, meta l-art tkun jew
tikqa’ tajba ghall-bini, jew bhala raba’. jew moxa, kif hu
konfermat ukoll mill-art. 23 (e), 1i jillimita l-poter tal-Bord
li jiffisea 1-kumpens li ghandu jithallas taht id-dispozizzjoni-
jiet ta’ dak il-Kapitlu, u ghal dan l-iskop jiddikjara jekk
area hix art tajba ghall-bini jew hijiex moxa; prevja, ok-
korrendo wkoll. id-dikjarazzjoni li l-art 1i l-konvenut irid
jesproprija minn ghandha, u li tinsab fl-limiti ta’ Hal Safi,
fit-territorju “ta’ Gafan", “tat-Tajjara”, “ta’ Xandra", u
“tal-Ghar’’, tal-keijl ta' tmintax il-tomna, sighajn u tmien
kejliet (18T, 28. 8K.). maghrufa bhala “Plot 30A. u B/1931,
5041, 6/43. 27/43, 85/43. u 39/43, billi hi fil-viécinanza ta’
barrieri tal-gebel in attivitad, ma tagghax taht ebda wahda
mill-kategoriji ta’ ‘“‘art fabbrikabbli”, “raba’ tal-koltivaz-
zjoni”, jew “moxa’; u illi l-konvenut, bl-ittra ufficjali tas-7
ta’ Gunju 1958, offra bhala kumpens £1782, ¢joé éirka £96
it-tomna, prezz li ¢ertament ma kienx joffri li kieku kkun-
sidra l-art bhala “moxa” jew “raba’ ghall-koltivazzjoni”,
fil-waat li l-attri¢i. skond stima tal-A.1.C. Albert Vassallo,
gegheda tippretendi kumpens ta’ £2830, kif jidher mill-pro-
éeduri tal-imsemmi Bord; u illi, skond il-prinéipju generali
tal-Kapit'u 23 (art. 358). “no person can be compelled to
give up his property or to permit other persons to make
use of it except for a public purpose and upon pavment of
a fair compensation”, u dan il-prin¢ipju qatt ma gie revo-
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kat; talbet li jigi dikjarat u deéiz 1i l-art fuq imsemmija la
hi “art tajba ghall-bini” (sit fabbrikabbli), la “raba’ kolti-
vabbli”, u langas “moxa”, izda art 1 hi “peculiarly suitable
or adaptable for some particular purpose”, ¢joé ghall-bar-
rieri, li jaghtiha “an enhanced value”; liema valur ghandu
jigi mehud in konsiderazzjoni fil-fissazzjoni tal-kumpens
gugt; u in konsegwenza jigi dikjarat u deéiz li l.art. 23(e)
tal-Kap. 138 ma jistghax jigi applikat ghall-kaz ta' espro-
prijazzjoni tal-art fuq imsemmija, peress illi tinsab f'terri-
torju adattat ghall-barrieri tal-gebel ta' kwalitd tajba, u
ghar-ragunijiet ofra li jigu sottomessi fil-kawza. Bl-ispej-
jex tal-gudizzju;

Omissis;
Tikkunsidra;

Illi l-ewwel kontestazzjoni tirrigwarda l-interpretaz-
zjoni tal-kelma *art”, definita fl-art. 2 tal-Kapitlu 136 fug
riferit. L-attriéi tippretendi li ghandha tigi nterpretata
restrittivament, fis-sens li ghandha tikkomprendi biss dawk
il-hwejjeg u drittijiet hemm speéifikati; mentri }-konvenut
jghid li l-interpretazzjoni ghandha tkun estensiva, u tik.
komprendi anki dawk l-immobili jew drittijiet annessi ma’
immobili li ma humiex specifikati fid-definizzjoni;

N l-art. 2, fil-kaz ta’ “'land”, u a differenza minn kon-
tetti ohra hemm definiti, juza l-kelma “includes”; u din,
fil-fehmsa tal-Qorti, ghandha jkoltha tifsira normali tagh-
ha li soltu jkollha fil-legislazzjoni. A propozitu, kif jghid
Sir Allison Rusgell. “the expression ‘includes’ is extensive;
it means, firstly. what it would ordinarily mean, and also
gsomething e'se which it does not ordinarily mean, but which
for convenience is declared to be included in it"” {ara Legis-
lative Drafting and Forms, 4th edition, p. 40). Bil-maqlub,
dejiem skond l-istess awtur:— “The expression ‘means’ is
explanatory, and prima facie restrictive; it means what the
definition says it means. The expression ‘means and in-
cludes’ shou'd never ke used, since these words have diffe-
rent significations";

Fil-kaz taghna, u a propozitu ta’ “land”, il-legislatur
34 - Vol XLV.P. II
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ma uzax il-kelma “means’” bhal ma ghamel ghal kondetti
ohra definiti fl-art. 2, imma uzsa l-kelma “includes”, u b’hekk
wera li ried jestendi s-sens normali u ordinarju tal-kelma
ghal hwejj e% li diversament ma kienux jigu komprizi. F’dan
1z-sens hija l-interpretazzjoni tal-ligi ngliza, li fugha tinssb
modellata l-ligi taghna. “Land”, jghid Ronald Burrows,
“according to English Law, includes everything on or under
the e0il, all bui'dings that you may erect on it, all mines
that 'you' may sink under it”. U rigward l-Awstralja, l-ig~
tess awtur josserva:— “, ... the word ‘land’ is...... ‘nomen
generalissimum’, and as it has been defined by section 5 of
the Lands Acquisition Acts (1906) . .. . includes in its mass
everything from the surface downwards... ... The Act dis-
closes what has been variously described... as a “purpose’,
an ‘intention’, and an ‘object’ of such nature as to require
...... the fu'lest possible meaning to be given to the word
‘land’ ...... Land is defined ...... but that definition is made
‘inclusive’, to enable the authorlty to take under the name
of ‘land’ not only land in the strictest sense, but also what
woutld not astrictly come within that term” (Words and
Phrases Judicially Defined, Vol. ITI, pag. 206 u 209, ed
1944). Anki skond Halsbury, ¢itat mill-attricéi, “in constru.
ing the Acquisition of Land (Assessment of Compensa-
tion) Act, 19197 ...... ‘Land’ includes water and any inte-
rest in 'and or water, and any easement or right in, to,
or over land or water” (Laws of England. Vol. VI, no. 19,
Haileham edition):

T'li ghal din l-interpretazzjoni estensiva ma jidherx li
tista’ tkun ostattiva d-dispoZizzjoni tal-art. 23 (e) tal-
Kauvitlu 136, fein iinghad jlli 1-Bord jista’ jiffissa l-ammont
ta'-kumpens 1li ghandu jithallas taht id-dispozizzjoniiiet
tal-Ordinanza u ghal dan l-iskop jiddikiara jekk area hix
art tajba ghall-bini, jew hix raba’, jew inkella moxa. Din
id-d’snozizzjoni ghandha tittiehed deijem in konformitd
ma’ dik tal-art. 2, 1i ddefiniet il-kelma ‘‘land”, b’'mod li, jekk
il-haga esproprijata ma tagghax predizament fit-tliet kate-
goriji fuq speéifikati, ma jfisserx li !-Bord huwa ezawto-
rat; :

Difatti, wara l-promulgazzioni tal-Ordinanza XL tal-
1935 (il-lum Kapitlu 136 tal-Ligijiet ta’ Malta), l-uniku
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tribunal kompetenti biex jiehu konjizzjoni tal-kawzi ta’
esproprijazzjoni huwa I-“Land Arbitration Board” (Kollez.
XXX-I-57). Issa, li kellna ssehh l-interpretazzjoni res-
trittiva pretiza mill-attriéi, f'kazi ta’ immobili li ma jag-
ghux f'wahda mit-tliet kategoriji speéifikati mill-ligi, naslu
ghal konkluZjoni ngusta u talvolta assurda. Difatti
f'dawk il-kazi, jew il-kumpens ma jkunx tali li jirreintegra
lill-esproprijat pjenament fil-poZizzjoni ekonomika tieghu
fi'-mume:t tal-eaproprijazzjoni (u b’hekk jigi vjolat il-
prinéipju fondamentali li jispira din il-materja), jew sahan-
sitra ma jinghata etda kumpens, minhabbs li ebda tribu-
nal ma jkun kompetenti — hags din li tirripunja ghal kull
prindipju ta’ ermenewtika legali;

Tli f'dan id-dawl ukoll ghandu jigi nterpretat l-art.
16 tal-Kap. 136, sabiex ma jkunx in kontradizzjoni mal-
prinédipji bazilari fuq espressi;

Illi dan jirrendi neéessarja l-indagini jekk il-Bord
meta jigi biex jiffissa l-kumpens dovut ghal fond jew dritt
i ma jagghax fit-tliet kategoriji espressi fil-ligi, ghandux
taht ié-édirkustanzi jiehu in konsiderazzjoni n-natura spegé-
jali tal-fond u l-potenzjalita tieghu ghal skop partikulari;

Anki hawn l-interpretazzjoni tal-Qrati Nglizi hija
f’rens affermattiv. “Tribunals assessing c¢ompensation”,
jghid Halsbury, “may take into account not only the pre-
gent purpose to which the land is applied, but also any
other more keneficial purpose to which in the course of
events it might within a reasonsble period ke applied, just
as an owaer might do if he were bargaining with a pur-
chaser in the market. This value for future purposes is
generally referred to as the potential value of the land.
The princip'e e applicakle whether the owner has acquir-
ed the land in order to use it for some particular purpose,
or whether he has no such present intention”. U aktar
i'-quddiem l-ictess awtur ikompli jghid:— “If, however,
the land is peculiarlv suitakle or adaptable for some parti-
cular purpose...... that fact must be taken into account in
ascessing the compensation, and it is immaterial that such
purposé ic the one to which the promoters propose to apply
it. If that adaptabilitv gives it an enhanced market value,
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it must be taken into account in assessing the value of the
land” (op. &it. §§43 u 44);

Nli dan il-prinéipju, in generali, jinsab rikonoxxut fl-
art. 25 (1) (b) tal-ligi taghna. Di pjil, kif esprimiet rultha
din il-Qorti fil-kawza “Onor. James Galizia nomine versus
James Micallef”, de¢iza fid-19 ta’ Dicembru 1936, fil-ligi
attwali tal-esproprijazzioni ma hemm ebda projbizzjoni
espressa jew involuta illi fil-kumpens li ghandu jinghata
lill-esproprijat jidhlu elementi ohra barra mill-valur tal-
art esproprijata; il-kumpens ghandu jkun tali illi l-espro-
prijat jigi reintegrat pjenament fil-kondizzjoni ekonomika
tieghu kif kienet tezisti fil-waqt guridiku tal-esproprijaz-
zjoni... ... liema elementi huma danni li jista’ jkun hemm
derivanti mill-espropriiazzjoni...... B’interpretazzioni kun-
trarja wiehed ikollu jizi ghall-konkluzjoni illi lill-espro-
prijat, f'¢éerti kazi. ehandu jigi negat id-dritt li jigi
pjenament rentegrat fi'-pozizzioni ekonomika tieghu ezZis-
tenti fiz-Zmien tal-esproprijazzjoni (Kollez. XXTIX-II-11886) ;

11li din l-interpretazzjoni giet adottata sahansitra f'ka2
mhux kontemplat mill-ligi, fejn gie mill-Qorti tal-Appell
ritenut il'i, f’kaz li 1-ligi ma pprovdietx ghall-komputaz-
zjoni tal-kumpens, ghandha tirriprendi l-vigur taghha d-
dispozizzjoni generali tal-art. 358 tal-Kodiéi Civili, b'mod
li l-kumpens ghandu jkun regolat mhux skond il-ligi speé-
jali tal-esproprijazzjoni, imma skond il-ligi genera'i (App.
Civ. 26.11.1958, in re “Said vs. Mifsud Bonnici'") ;

Ghal dawn il-motivi;

Tipprovdi d-domandi billi tiddikjara u tiddecidi (1)
illi 1-fond “de quo” huwa kompriz fil-kelma “art” anki kif
definita fi-imsemmi art. 2; {2) illi I-Land Arbitration Board
jinsab investit bil-poter li ijistabbkilixxi n-natura tal-fond
formanti oggett tal-esproprijazzjoni, u ghalhekk anki tal-
fond in kwistioni; (3) u illi fil-fissazzjoni tal-kumpens dak
il-Bord shandn daies in-natura tal-fond espropriiat u I-
adattabbilita tieehu ghal xi skopi partikulari skond ié-¢ir-
kustanzi ezistenti fl-epoka tal-esproprijazzjoni;
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) L-ispejjez, in vista tal-indoli tal-kwistjonijiet involuti,
jibqghu minghajr taxxa; izda id-dritt tar-Registru jithal-
Jas bin-nofs.
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