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28 ta’ Gunju, 1957
Imhallfin;—
I1s-S.T.0. Sir L. A. Camilleri, Kt., LL.D., President:
Onor. Dr. A. ]. Montanaro Gauci, C.B.E., K.M,, LL.D.:

Onor, Dr. W, Hading, K.M., B.Litt,, LLD.
Emmanuele Barbara versus Wilired Podestd ne.
“War Damage Commission” — *“Alterations and
Additions” — “Cost of Works Payment” u “Value
Payment” — Art, 19 {2) (b} tal-Drdinanza 111 tdl-1943

Skond IQOrdinanta dwer il-Msarat tol-Gwerra, fond Ii kellu Asara lal-
gwerra jista” jigi (a) “reinstated” fil-farma preciia li kien gabel, u,
Jekk ma kienx “total loss”, fkun elegibbli ghal “cost of works puy-
ment”, (b} jew jistghu jsiru fik xoghlijiet ti jirriparaw il-Bsara, iida b
jinkludu alterazzjonijet jew addizzjonifiei.

Mhix accetiabbli l-pretensioni li fond. Ii ma giex klassifikat bhala ‘ot
foss”, u K gﬁa!hckk huwa ejeg’l'bbh' ghal “cost of works payment”,
jibgghalu dan id-dritt meta jrirulu xi alterarzjonifiet jew addizzjoni-
jlet, basta ma tibiddelx in-natura jew destinazzioni tal-fond: ghax
hemm kriteriu ichor i igih §i 1clainiant™ ikim etorbita, u ghalhekk
ikitn :ppregudaka dan id-dritt, & Sjoe Lfart If bdawk f-alremzzmm- #t
Jbw addizzjoniijiet thiin tbiddlet Il “striictiiré”™ tal-fond. jigifieri d-dagt.
fi-forma u Iattérzi drkitetecnici, b'mod 1 jkun inkslog fond titdl-
theit Aifferenti inirni dak 1@ gabel.
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Kwantu ghall-punt jekk it-tibdil kienx tali li, ghalkemm i-fond baga' ford
1a' abftagzjoni, eppure gie kreat fond gdid fis-sens fuq spiegat 2hll-
finfjiet tax-xorta ta' “payment’, din hija materia ta” fat?, li tidhcl
fil-poteri diskrezzjonali tal-Commission; u bhala tali, bhala punt 10
fart, mhix sindikabbli mill-Qrati.

II-Qorti; Rat ir-rikors ta’ Emmanuele Barbara, li bil
espond:—

i bi “claim” numru 16271/2456 /43 l-esponenti ssot-
tometta lill-War Damage Commission “schedule of works”
mehtiega gharrikostruzzjoni talfondi 60A u 61 St Helen
Street, Kospikwa, u -Commission, b’ittra tat-18 ta’ Awis-
su 1956 (dok. A u B), infurmat lill-esponenti 1i 1-“permis-
sible amount” tal-“cost of works”, wara hafna tnaqqis u
diskussjonijiet mill-1950 sal-1956, gie .iffissat ghal £1870,
u li ghalhekk it-TeZorier tal-Gvern kellu jinkludi fl-“open
icreg’tl’l' numry 2559 l-ammonti 1i 1-Commission iddeéidiet
i thallas;

i l-esponenti, b’ittra tal-21 ta’ Jannar 1957 (dok. C),
informa lill-Commission li huwa kien sejjer jaghmel “lay-
out” talfondi b’'mod gdid, u tali lj kien sejjer jonfoq ferm
izjed mill-“permissible amount”, u 1-Commission, b'ittra
tat-2 ta’ Marzu 1957, li waslet fl-4 ta’ Marzu 1957 (nhar it-
Tnejn), infurmat lill-esponenti 1i dak il-“lay-out” ibiddel il-
“claim” b'mod li jikkwalifika mhux izjed bhala “cost of
works payment”, izda bhala “value payment” (dok. Dy

Illi din id-decizjoni tal-Commission hija ngusta u kun-
trarja ghad-dispozizzjonijiet 19 u 20 u ohrajn tal-War
Damage Ordinance. Infatti, skond is-section 19 (b), “If
the war damage is made good by works which include al-
terations or additions to the developed tenement, the
amount of the payment shall be an amount equal to so
much of the proper cost of works executed for the making
good of the damage as falls within the permissible amount”,
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Dan juri li “alterations” u “additions” li jsiru mill-pro-
prietarju fir-rikostruzzjoni huma haga permessa milldigi.
fssa, }-art. 20 jghid meta l-kumpens ghandu jkun fuq il-
bazi ta' “cost of works” u meta fuq il-“value payment";

Issa, l-esponenti fit-23 ta' Jannar 1951 (dok. E) kien
digd réieva }-“assessment” fis-somma ta’ £1205.8.7, u fie
miftuh limsemmi “open credit” 2559, bil-fakoitd lill-espo-
nenti li jibda jirtira flus per mezz ta’ mandati; u difatti,
hu beda x-xoghol u rtira (a) £400 fit-30 ta’ Mejju 1951, ()
£200 fis-26 ta’ Gunju 1951, (c) £200 fit-22 ta’ Novembru
1951, (d) £200 fit-3 ta’ Jannar 1952, {e) u £400 fil-21 ta’
Awissu 1956, kollox £1400, u dawn intefqu fil-post, barra
kapital iehor li l-esponent Zied minn tieghu ghall-“altera-
tions” u “additions” 1 hu ghamel;

Illi wara i sar dan koliu, u li bl-ittra tat-18 ta’ Awissu
1956 il-Commission awmentat 1-“assessment” ghal £1870,
bl-ittra tat-2 ta’ Marzu 1957, meta x-xogholijiet kienu ga
ezegwiti li ghalihom sar l-“assessment”, il-War Damage
Commission, l-Histess Kummissjoni, ghall-ewwel darba
nfurmat lill-esponenti 1i a kawza tal-alterazzjonijiet il-hlas
sejjer ikun “value payment™;

1)l skond is-section 2 “War Damage Commission Prac-
tice Notes — Second Series”, “The War Damage Act
should not be administered so as to hamper improvements
to nroperty executed in the making good; but cost of
works payments are not available to pay works which do
not make good war damage”. Issa, fil-fatt, fil-bidu kien
hemm tliet kmamar fuq it-triq u gnien, u dawn gew mib-
nija; biss gew mizjuda benefikati olira a spejjez tal-pro-
prjetarju. Ilond kien fond ghall-abitazzjoni fil-bidu, u
rega’ nbena bhala fond ghall-abitazzjoni, izda Zdiedu mil-
joramenti;

Similment, fis-section 8 taldistess Regolamenti jin-
ghad: — “The Commission is anxious not to impede rea-
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sonable improvements which an owner can make, so long
as what is done I8 fairly regarded as making good wa:
damage. It will not seek to prevent a claimant embotlying
other reasonable improvements and alterations, provided
he bears the extra cost himself’. Hekk ukoll, il-para. 3
tas-section 7 tal-istess “Practice Notes” jghid:— “But,
provided that he (claimant) does not seek to charge the
Commission with the cost of any works for which the
Commission cannot pay (see pata. 3), he is at liberty to
spend up to his permissible amount in such a way as to
produce the most efficient result possible”;

[li, ¢ertament, ix-xogkol |li ghamel l-esponenti serva
biex hu ghamel — “made good” — il-fond in kwistjoni.
Il-hajt talgnien rega nbena, it-tliet kmamar regghu telghu,
u ll:)-“]additio:)ns" ma biddlux in.natura tal-fond milli kien
gabel;

I1li anki skond is-section 20, pata. 2 (a) (i}, “a payment
of cost of works equal to so much of the proper cost of
works executed for making good the damage as falls
within the permissible amount”, ghandu dejjem jigi mhal-
las, anki kienu fil-kaz prezenti -Commission taghti “value
payment”; ghaliex huwa kontra l-prinéipji ta’ gustizzja, na-
turali jew éivili, li, wara li in bwona fede l-esponenti uza
d-dritt li taghtu -Commission bl-“open credit” 2559, u bena
u kkonsma Hilus, jigi obligat 1i jregga’ l-flus lura, ghax ii-
Commission ma biddletx ilfehma taghha fil-hin mehtieg.
Nl-flus ingibdu wara li x-xoghol awtorizzat tlesta, u wma
hemmx raguni li 1.-Commission, li setghet il-hin kollu, waqt
li x-xoghol kien tiela publikament v quddiem kulhadd,
per mezz tal-periti u “‘overseers” taghha teZamina x-xo-
ghol lj kien tiela, ma waqqfetx ix-xoghol biex ma jintefqux
ilflus, u fl-ahhar tippretendi li tiehu lura dak 1 hi stess
hallset lill-esponenti fuq il-mandati legittimament migbu-
da:
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U ghalhekk talab li din il-Qorii titrevoka d-decizjoni
tal-Commission tat-2? ta’ Marzu 1957, u tordna li, fi kwa-
lunkwe kaz, ilflus li l-esponent gibed, u dawk li, anki jekk
ma lahagx gibed, jidhlu fil-“permissible amount”, jigu kon-
fermati bhala legittimament dovuti lill-esponénti skond il-
ligi; bl-ispefjez;

Rat, fol. 31, irrisposta tal-konvenut nomine, 1i biha,
har-tagunijiet fiha esposti, talab li, kwantu ghall-punt ta’
att, dan hu ta’ kompetenza eskluziva tal-War Damage
Commisston; u subordinataiment id-dégizjoni tal-istess
Kuinmissjoni, anki fug dan il-punt ta’ fate, hi gusta; bl
isy ejjez;

1" -attat l-appell;

p :!,kl[nSidrat:

lrart. 19 (2) (b) tal-Ord. III tal-1943 jghid hekk:—
“1f the war damage is made good by works whith in¢lude
alterations or additions to the developed téfieitient, the
amount of the payment shall be an atotint édual to 66
much of the proper cost of the works executed for the
making good of the damage as falls within the permissitle
amount”;

Issa, l-appellant gieghed isostti li in forza ta’ dak I
artikoluy, u partikularment in vista tal-kliem “which in-
clude alterations and additions”, i+“claimant” jtbyghalu
dé&jjém shieh id-dritt tieghu ghall-“vost of works paythent”,
avvolia jaghmel ‘tibdil fil-fond. Dan hu punt ta’ dritt }
fuqu hemm lappell; vwoldiri ssinifikat u l-portata ta'
dawk tikliem;

Ikkunsidrat; _

Skond id-dispozizzjonijiet tal-Ordinanza fuq insemmi-
ja, fond 1i kellu Bsara tal-gwerra jista’ jigi (a) “reinstated”
fil-forma preciza li kien gabel; u hawn ma hemmx diffikult3;
jrkV w2 k'enx “total loss™ ikun elegibbli gh-] “cost of
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works payments’; (b) jew jista' jsiru fih xogholijiet i jirri-
pacaw il-hsara, izda li jinkludu aiterazzjonijiet jew addiz-
sjonijiet;

Isza, il-punt hu:-— Fond li ma giex klassifikat “total
foss”, u i hu elegibbli ghal “‘cost of works payment”, jib-
qghalu dan id-dritt, ikunu x'ikunu dawn l-alterazzjonijiet
jew addizzjonijiet? L-appellant donnu jsostni li, sakemm
dawn l-alterazzjonijiet jew addizzjonijiet ma jbiddlux in-
natura ossi‘a destinazzjoni (“use’) talfond, ma jippregu-
dikawx id-dritt ghal “cost of works payment”. [l-konvenut
nomine jsostni, invece, anki bis-sahha tas-sentenza ta’ din
il-Qorti ¢itata fir-risposta, 1i jekk il-kambjament ikun tant
drastiku u estiz 1i jimplika 1-kreazzjoni ta’ fond gdid u dif-
ferenti, b'mod li [fond ma jistax jinghad aktar li hu l-istess
allura jintilef id-dritt ghall-“cost of works payment”;

Ikkunsidrat;

Fil-fehma ta’ din il-Qorti, il-kliem ‘“‘alterations or ad
ditions” ma jistghux jigu nterpretati b’'mod assolut u illi-
mitat. Lanqas jista’ jkun kriterju uniku l{attur li n-natura
jew destinazzjoni (‘‘use”) talfond tibqa’ l-istess, ghalkemm
dan jista’ jkun wiehed mill-kriterji; vwoldiri, meta n-natura
ta’ fond titbiddel, per ezempju fond rustiku jsir fond ur-
ban, allura hemm evidentement kambjament li jagbez il-
limiti ta’ “cost of works payment”; imma jekk ma titbid-
delx in-natura tal-fond, mhux bilfors dan ifisser 1i 1-“claim-
ant” ikun baqa’ fillimiti talkliem “alterations and addi-
tions” u ta’ “cost of works payment”, ghax jista’ jkun
hemm kriterju iehor li jgib li I-“claimant” ikun eiorbita,
ghax ikun ikkrea fond gdid. Jekk si tratta biss ta’ ridistri-
bugzioni tal-ambjenti talfond (“rearrangement or rceposi-
tioning of the constituent parts of a building"), per ezem-
pju zewg§ kmamar saru wahda, jew sala nqasmet f'zewgt
ikmamar, jew jitbiddlu dettalji tal-pjanta, allura jibqa’ d-
dritt ghall-“cost of works payment”; imma jekk bit-tibdil
li sar thiddlet dik i tissejjah li “structure” (¢joé d-daq-
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ilHorma, u lattezzi arkitettonié¢i), b'mod Ii nhoigot “an-
other category of property”, jew “an eatirely different pro-
perty”, allura dak id-dritt ghall-“cost of works payment”
ma )ibqghax;

Ghalhekk, din il-Qorti hi tal-fehma 1i l-punt ta’ dritg
kif scstnut mill-appellant, 1 ¢joé jibqa' d-dritt ghall-“cost
of works payment” anki jekk isiru “alterations and addi-
tions”, basta ma titbiddelx in-natura jew destinazzjoni tal-
fond (“use which the property was designed to serve™),
ma hux acéettabbli; ghax barra dak il-fattur hemm ilfattur
lHehor ta’ i “structure” fis-sens fuq spjegat;

-Qorti tista’ tghid biss ii hu skorrett il-punt ta’ Jrict
kif sottomess mili-appellant. Ma tistax tghid li hu kor-
rett dak sostnut mill-War Damage Commission fid-de¢iz-
joni taghha, 1i kontra taghha nsorga l-appellant; ghaliex
din il-Qorti ma tistax ma tergax tirrileva, kif ga ghamler
f'decizjonijiet ohra taghha, li I-mod lakoniku hi fii huma
koncepiti per regola dawn id-decizjonijiet tal-War Damage
Commission, bhal fdan il-kaz fl-ittra fol. 20, ma jurux il-
fehma tal-Commission fuq il-kwistjoni ta’ dritt, u ma huma
xejn ta’ ajjut ghad-diskussjoni ta’ dawn l-appelli; u jidher
ragjonevoli i wiehed jistenna li d-de¢izjoni tal-War Damage
Commission tkun fiit motivata, partikolarment meta wie-
hed jirrifletti li dik i-Commission hija “quasi judicial tri-
bunal” (Vol. XXX1III-317, Kollez.); -

“Ad ogni modo”. aladarba fuq il-punt ta’ dritt l-ap-
pellant ma rnexxiex fl-appell tieghu, inkwantokké ma giex
accettat l-aspett guridiku minnu prospettat, l-appell ghan-
du, skond dak li dejjem, f'kaZijiet simili, irriteniet din il-
Qorti, jiegaf hawn; ghaliex il-punt ta’ fatt dwar jekk it
tibdil kienx tali li, ghalkemm ilfond in parola baqa’ fond
ta’ abitazzjoni oppure bis-sopraelevazzjoni ta’ bini iehor
fuq dawk il-kmamar (li fihom hemm issa t-tarag ghallfondi
soprastanti, u li ma humiex aktar entitd ghalthom, imma
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parti ta' fond gdid akbar) giex kreat fond gdid fis-sens fuq
spjegat ghall-finijiet tax-xorta tal-"payment”, huwa mater-
ja tal-poteri diskrezzjonali tal-Commission, u hhala tali,
u bbala kwistjoni ta’ fatt, mhux sindakabbii minn din ii-
Qorti;

Jista’ anki jizdied 1i l-appellant ma jistax jilmenta li
hu gie deluz bid-de¢izjani tal-Commission 1li tbidde! il-
“payment” minn “cost of works” %hal “value payment™;
ghax hu beda biex ma juri xejn li kien sejler jaghmel
“lay-out” gdida, u kien biss tardivament, bl-ittrg tieghu tal-
21 ta' fannar 1957, fol. 19, li hu semma ghall-ewwel darba
“lay-out” g¢dida minnu progettata, }i ghaliha kienet ris-
posta littra tal-Commission fol. 20. Hu seta’ jinforma
rulia minn qabe], biex ikun in bwona fede; v hi ferm
assennata l-osservazzjoni li hemm a propozitu fil-"Prac-
tice Notes” (p. 5}: — "“Any claimant, therefore, who pro-
poses to make changes in the use or in the structure of
the property, other than purely minor changes, should
ascertain from the Commission’s Regional Office whether
his proposals will be treated as making good or as the
creation of a different tenement™;

ll-prattika tal-War Damage Commission fl-Ingilterra
(u, wielied ghandu ragjonevolment jistenna, hawn Malta
wkoll) hi li tiffacilita lill-“claimant” 1i jkun jaf #epoziz-
zjoni tieghu qabel ma jinkorri tahbit u spejjez (ara anki
para. 9 tal-Practice Notes”, page 7);

L-appellant, perd, ma fittexx li jinforma rubu; anzi
ghall-ewwel ta ad intendere li kien sejjer ikun hemm 're-
instatement” biss;

Ghal dawn ir-ragunijiet;
Tiddeéidi:
Billi tirrespingi [-appell; bi-ispejjez kontra r-rikorrent.



