82 IR-RARA® PARTI

28 ta’ Frar, 1559
Imhallef:—
Onor. Dr. W. Harding, K.M., B.Litt., LL.D.
Captain Joseph E. Agius, M.C. ne.
versus
Perit Oacar Rizzo, BE. & A, A u CE, ne

Libell — “Fabbrika tal-Gideb” — Korp Morali — “Falr
Comment” — Verith tsl-Fatti — Prova — Appell —

Ommessa Dedéiijoni — Art. 16 tal-Kap. [17.

fl-kliem “fabbrika tal-gided” etiribwiti fgurnal i korp morall
if jippublika i gurnali ma Himpurtar biss 14 1zt okkatjoni
nigalghet xi falsita fdawon li-gernall, imma jfisger U Pdewk
il-gurndli fidhru konitinwament faisilafiet bhala Aaga te’
sistema u t@’ “policy”. U meta wiehed fikkunsidra it wah-
da mill-"basic assumptions” ta’ gurnal I jrid jirrispetia
d-“decent standards” ial-professjoni gpornalistica hija d-
dissemingzzjont tal-veritd, wu Hil, metc gurnal ma Jkunr
qleghed faghmel dan, ikun gleghed jJittradixzi 1-fidudja tal-
qarrefja, ¥ Jll, jekk gurrnal, minflok il-veritd, ixerred siste-
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malikament il-falsitajiet, allxra mae jfkunzr gqleghed jaqdi
I-publikx, la koxjenzjoiameni u iangas onestament, allurg
ma fistax jigi bis-serfeta sostmut Q1 attribuzzjoni simili mhir

Ingurinta u libelluza.

1é-Chairman tal-kumpannije ii lohrog dawk #-gurmall fista’
fjaghmel kawiq ta’ libell tant f'ismu proprfu kemm bhala i
ghandu dik il-kwalitd; ghax ghalkemm I-imputazzijoni
tista’ tkun dif famaioria ghall-gurnal u ghal *ull min ghan-
du r'jagsam fir-roghol ediforjali tieghu, tista’ wkoll ikun
diffamatorja ghall-kumpannija jew korp moralj li hu res-
ponsabbil ghall-islampe u i-publikezzjoni ta’ dawk i-gur-
nalt. Ghalhekk mhix aéiettabdli I-allegazzjoni il I-ingurja
ma hir konira ¢-Chairman ta’ dak il-korp morali imma
konirg lI-gurnal. U hija assurda I-pretenzjonmi ilii I-espres-
sjoni nkriminata tkun itha hafna imien Hji utata f'gurnali
ohra; ghar jekk gturnalista ghogbu $ingurja. dan ma ffis-
serx illl hadd ielor ghandu d-dritt jirripet! dik I-inguria
mpunement.

H-kliem “fabbrika tal-gideb” ma humiex affattu allegazzjoni ta’
fatt, imma humae komment; ghar #gi i I-gurnalista i
ppublika dawk il-kiiem deherlu li falli u notizzil publikati
Ji-gurneli ta' dix i-kumpannifa ma jikkorrispondur ghall-
verité, u ghalhekk esprima I-gudizzju tleghu fis-sens Ii
kkwalifika dawk i-gurnall, u I-kumpenntja li tipproducdi-
hom, bhala “fabbrika tal-gided”, u allura hija konsegwenzd
logika w nedessarja li dak s 1-kwerelal irid mhuz 1i fipprova
xi fail minnu allegat, imma i nkitby pPdawk il-gurnali
fatti u notizzji li ma humier verl, u b’dan g-mod irid jig-
gustifika 1-kommeni Ui hu ghame} bil-kllem *“fabbrika tal-
gideb™.

It-talba tal-kwerelat f'kas simili, biex jeiibitxi per mezz tal-
bibitjotekardfy divers! kopii lal-gurnalf biex juri i fihom pen
pubitkali divers! fatti u notizzjt il fil-fatt ma Jixkorrispon-
dur ghall-veritd, u Ui, meta jkollu quddiemu dawk H-kopji,
huwa jkun jista’ jipproduéi knll prova ohra it tkun konnessa
ma’ dek I fiste’ fkun hemm fdewk il-kopH, hife difia mhur
serfa, u lengas rispeitula ghall-Qorti; ghaliex sostanzial-
ment 19gib 1 1-Qorti tigi trasformata Pkummission! ta’ in-
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kjesta sabiex il-kwerelat ikun jista’ jippeska dewk fl-provi
“pendente lite”;, liema provi l-imputat kien imissu kelly
mhux biss minn mindu bdiet li-kawia, imma minn mindu
ghamel il-komment bil-kliem “fabbdrika tal-gided”.

Din [-espressjoni, difatti, tikkostitwizz! akkuia generali 4 kom-
prensiva, wmhur limitata ghal okkatjoni ia’ darbd, imma
generalizzata u estia ghall-publikdzzionifiet tol-kumpan-
nija bla distinzjoni; u mela l-akkuia tkur generali, min
irid jiggustifika dik l-akkusa hekk gemeralizzata hy fl-obli-
gu, sabier jigi mismugh jiddefendi ruhyu, i jindika “pre-
ventivament” kailflet “spetifitt” H jughom jibbada dak il-
kommen; generalizzat, u mhasz jghid vagament i frid ipib
il-biblijotekariu biex fipproduét diversi kopji biex mbghad
joqohod Hspigola “ex post” fdawk il-kopjl sadlexr {31b xi
kad, jew xi kaiifiet, 1! fll-fehma tieghu fsostnu dak ii-
komment. Kieku l-kwerelat Jindika kasifiet spelifidi ta’
falsifikazzjont ta’ fetti u/jew notizzfl fil-gurnall gestiti mill-
kumpannije YWgustifikazzjoni tal-komment tleghu genera-
Hzzata, allura ma kienz tkun hemm diffikuitd H figi Hlu
permess li jotljent I-produzzjoni lal-kopfi i minnhom jir-
rizultaw tl-kasifiet spedi’iéi hekk allegati; fmma fekk min
dan hu ma jaghmel zein, © jillimita ruly fitlob fi-produz-
zfoni ta’ diversi kopjt tal-gurnall “de quibus”, allura din it-
talba mhixr attendibbli. U jekk hu ma jkunz speéifika kazi-
fiet specifiti fl-ewwei istanza, ebda rimediu mg ghandu
fl-appell kontra é-tahda tad-domanda tleghu wmill-Ewrwel
Qorti, gRkar l-appell hu revitfoni tal-kawia fug fl-prov! in
prima istanza, u mhuz isiruzzjoni tal-kawza mill-gdid u
riempiment tal-lakuni 1, b'neplijenza tieghu jew zori’ohra,
fkun hemm Yil-process I 1igi quddiem {I-Qorti tal-Appeil.

U dan igib ghal ostakolu ulterjuri ghad-difiéa tal-“fair com-
ment”; ghar Tadarba huwa fkun nagas milll jaghmel dik
I-fndikazzfoni ta’ kazifiet spelifitl, hija legititma l-infe-
renza ¥, mela huwa uzg dak id-kllem oggezzjonat, ma
kienxr qleghed, b'dik l-onesté gornalistika mehtiega, jappli-
ka I-timenti tieghu ghal kakifiet speétfi¢i, u mbghad jifforma
b'sobrietd u konvinzioni l-gudizzju 1 esprfma, imma, bia
ma kellu kadijiet speéifici guddiemu, Iirripeta dak [ klen
qal talvolta hadd lehor. U den jeskiudi 1-‘falr commen”;
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ghaliex, ['kaz ta’ “fair comment”, jenlieg it min jaghmel
il-komment ikun ghall-korrente lal-falti fil-wagt stess Ui fin
tkun qieghed jaghmel jl-komment, u mhur langas biss
tkun kapadli jiécita i-kaiitjiel specifiti meta ssir il-kawia
relaitiva ghal! dak :l-kxomment.

Taht dawn it-Girkustanzi, ma fistax jinghad i 1-kliem offensiv

publikat a kariku tal-kumpannija jikkostitwirxi krilika

_maghmulg in bDwona fede; w mhix, éeriament, indizju ta’

bwona fede l-isperanza tieghu U, jekk jigi azzjonat, jisser-

va bil-proceduri ial-Qorti biex, “ex post”, jindaga u jara

jekk forszi jsibx zi haga U fugqha fista’ jippuntella l-pretiza
gustizzia tal-komment lieghu,

U l-prove tal-fatti in soctenn tal-eééezzjoni tal-“fair comment”
ghandha tigi michuda, wmhux ghar-raguni illi é-Chairman
tal-kumpannija kwerelanti ma jidholz fl-elenku tal-persuni
I dwarhom il-ligi tal-istampa tippermetts l-prova tal-verita
tal-fatti, imma ghalicx il-faiti i1 ieghhom tintalad il-prova
ma gewx specifikatl, w ghaliexr e¢bda komment ma fista’
jkun “fair’ jekk ikun ba2at fuq fatii li ma rrizultawz i
kienu noti lill-kwerelat meta ghamel il-komment “de quo”;
u ghaz ebda komment, jekk il-fait mhuz pruvet, ma jista’
Fitglex “fair comment”. ’

Jekk il-Qorli lal-Ewwel Istanza tommetti Ui tiddedidi 1-ispeffes,
xejn ma tisla’ tipproodi dwarhom il-Qorti tat-Tieni Istanza,
ghar ma hemmx appell “ab omissa decisione”; {I-Qorti ta!-
Appell tista’ perd tiddedtidt I-ispejjes tat-teni istanza.

1-Qorti:— Rat il-kwereia ta’ Captain Joseph E. Agius,
M.C., bhala Chairman u Managing Director ta’ “The Allied
Malta Newspaper Limited”, bl-imputazzjoni illi fl-ahhar
tliet xhur mill-4 ta' Ottubru 1958, il-kwerelat Perit Oscar
Rizzo, B.E. & A, A. & CE,, bhala editur tal-gazzetta “Ti-
Poplu”, u l-kwerelat Robert Vassallo, bhala awtur tal-
artikolu li deher fl-istess gazzetta fil-harga tas-16 ta’
Awissu 1858, ingurijaw lill-kwerelant nomine ezz (1)
ta’ artikolu li deher fl-imsemmija gazzetta tag-16 ta’ Awissu
1958 fit-tieni pagina, intitolat “Servilizmu Imperjalista ta’
Mabel”, (2) ta’ artikolu li deher fis-26 ta’ Lulju 1958 fl-
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ewwel pagina, intitolat “Ipokrisija tat-Times of Malta”,
(3) ta’ artikolu li deher it-30 ta’ Awissgu 1858 intitolat “I1-
fabbrika tal-gideh”, (4) u ta' artikolu li deher fis-6 ta' Set-
tembru 1958, fl-ewwel pagina, intitolat “It-Times of Malta .
u 1-Berga ma jippublikawx ittri ta’ Borg Olivier”, publikati
dawn lartikoli mill-kwerelat Perit Oscar Rizzo, u dak tas-
16 ta’' Awissu 1958 miktub mill-kwerelat Robert Vassallo;

Rat il-verbal quddiem il-Qorti Kriminali tal-Magistrati
ta’ Malta tat-8 ta’ Novembru 1958, li bih il-kwerelat Perit
Rizzo assuma r-responsabbilth ghall-publikaujoni tal-arti-
koli nkriminsti, barrs minn dik tal-artikolu publikat fis.
16 ta’ Awissu 1958, billi f'din id-data huwa kien jinsab im-
siefer, u !—kwerelat Robert Vassallo aééetta 1i hu l-awtur
taglé;rtiklu li deher fil-gazzetta “Il-Poplu” fis-18 ta’ Awissu
1938;

Rat is-sentenza ta’ dik il-Qorti tal-11 ta’' Diéembru
1958 li biha sabet lill-kwerelat Perit Oscar Rizzo hati talli
bl-artikoli nkriminati, barra minn dak tas-18 ta' Awissu
1838, ingurja lill-kwerelant. u lill-kwerelat Robert Vas-
sallo hati talli fl-artikolu ntitolat “Servilitmu Imper]alista
ta’ Mabel” publikat fil-“Poplu” tas-16 ta’' Awissu 1958 in.
gurja lill-kwerelant, u kkundannat lill-kwerelati £5 multa
kull wiehed, u ordnat lil-kwerelat Perit Oscar Rizzo, B.E.
& A., A. & C.E., li jippublika fl-ewwel aumru tal-gazzetta
“n Poplu" sunt komprensiv tas-sentenza fil-lingwa tal-im-

semmija gazzeits;

Rat ir-rikors tai-kwerelati, li bih appellaw mis-sen-
tenza fuq imsemmija, u talbu li tigl revokata, billi jigi lil.
hom permess li jgibu l-provi i 1-Ewwel Qorti &ahditi hom
u billi asib mhux hatjin lill-istess kwerelati u tillilberahom;

Trattat l-appeil;
Ikkunsidrat;
R-kwerela giet limitata, u I-kwistjoni bein il-partijiet

giet ristretta, ghall-kliem, ripetutament publikat fA-arti-
koli mesemmijin fi¢-éitazzjoni — “fabbrika tal-gideb”:
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Gie fl-ewwel lok eééepit li dawn il-kliema ma humiex
ingurjudi;

Din il-Qorti tirrileva i l-kliem “fabbrika tal-gideb” ma
jumpurtawx biss li I'si okkaijoni ntqalet xi falsith, imma
jBssru illi fil-furnali “de quibus” qeghdin jidhru kontinwa-
ment falsitajiet, bhala hafa ta’ sistema u ts’ “Policy”.
Issa, meta wiehed jikkunsidra illi wahda mil-*basic as-
sumptions” ta' gurnal, 1i jrid jirrispetta d-“decent stan-
dards” tal-professjoni gornaligtika, hija d-dizsseminazzjoni
tal-veriti, u illi, meta gurnal mhux gieghed jaghmel dan,
ikun gieghed jittradixxi 1-fiduéja tal-garrejjs, u illi, jekk

, minflok jl-veritd, ixerred sistematikament il-falsi-
tajiet, allura ma jkunx gieghed jaqdi lill-publiku, la kox-
jenzjotament u langas onestament, wiehed ma jifhemx kif
il-kwerelati jistghu bis-serjetd isostnu li imputazzjoni simili
ma hix libelluza. Josserva tajjeb a propoiitu Paul Scott
Mowrer, f'monografija publikata fil-ktieb “The Educational
Role of the Press’ (1934, League of Nations, Internat.
Inst. of Intellect. Cooperation”), illi:— “The basic assump-
tion of the newspaper is that the public has the right to
know truthfully and objectively what is happening. The
newspaper which fails to gain and to keep, or which is dis-
covered to have betrayed the confidence of its readers, has
lost all...... The conscientious journalist assumes, there-
fore, that it is his duty, first, to ascertain the facts, no
matter how difficult or impalatable they may be, and,
second, to present these facts to the public honestly and
fairly... The newspapers can raise the general level of cul-
ture by giving the public accurate news on which to base
the formation of opinion and by accustoming the public to
demand and expect the truth in all matters of high soecial
significance”;

N-kwerelati, in sostgnza, qeghedin jghidu illi I-gurnali,
sistematikament, ghandhom bhala “policy” (u tant tim-
porta l-espressjoni nkriminata “fabbrika tal-gideb™) 1i
jiddisseminaw notizzji u fatti foloz, u b’hekk geghdin jon-
gsu minn dawn id-doveri ta’ veriti gornalistika;

huta Dik l-espressjoni hi, ghalhekk, bla dubju ta’ xejn libel-
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In konnea:m ma' din l-eétezzjoni, ukoll argumen-,
tat, “in subordine”, fid-dibattitu, li, jekk dik l-espressjoni
hija ngurjuia, allura ma hix ingurjuis ghall-kwerelant,

imma ghall-gurnal;

Anli din l-eééezzjoni subordinata hi bla baii. Il-Kaptan
Agius gieghed jagixxi bhala Chairman u Managing Direc-
tor ta’ “The Allied Malta Newspaper Litd.”. Din hi “limited
liability company”, u tigpub ika l-gazzetti “Times of
Malta”, “II- a”, u 5-“Sunday Times of Malta”. Is-sedi
taghha hi Strickland House. Fl-artikoli nkriminati jissem-
mew appuntu t-“Times of Malta”, il-“Berqga”, u “Strickland
House”;

Ii-kwereiant (ghad ii seta’) ma hux gieghed jagixxi
“nomine proprio”, imma bhala Chairman tal-Kumpannija.
Gie kemm il-darba dediz minn din jl-Qorti li korp morali
jista’ jaghmel kawza ta’ libell ghall-offizi fir-riputazzjoni
tieghu (ara Kollez. XXXIII-IV-94);: XXXVII-IV-1110). L-
imputazzjoni in parola tista’ tkun diffamatorja ghall-gur-
nal u ghal kull min ghandu x’jagsam fix-xoghol editorjali
tieghu; imma dan ma jfisserx, bl-ebda mod, li ma tistax
ukoll, u fl-istess Rin tkun, kif fil-fatt hi, diffamatorja
ghall-kumpannija jew korp morali li hu responsabbli ghall-
istampa u l-publikazzjoni ta’ dawk il-gurnali; ghaliex, jekk
dak il-korp morali jippermetti li l-gurnali tal-kumpannija
jsegwu sistematikament ‘“policy” ta’ falsitajiet, sinjal
allura li jkun gieghed japprova u jinkoraggixxi, and li
jrid, dik il-“policy”; _

Ikkunsidrat ;

Hu stran illi l-kwerelat Perit Oscar Rizzo, fix-xhieda
tieghu, donnu ried jiggustifika ruhu billi jghid li din l-es-
presgioni ilha hafna imien ufata f'Surnali ohra a kariku
tal-furnali diretti mill-Kumpannija fuq imsemmija; bhal i
kieku b’dagshekk, ghax hadd iehor ghogbu jingurja, allura
hu ghandu d-dritt li jirripeti impunement l-ingurja. Ma
hemmx bionn jinghad li din il-pretensjoni hi assurda; u
forsi dan il-kwerelant nesa’ 1-kliem li opportunament jidéita
1-Odgers, “On Libel and Slander”, 1929 edition, p. 144, fis-
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sens li “tale-bearers are as bad as tale-makers”. Dan I-
awtur ikompli jghid:— “Every repetition of a slander is
a wilful publication of it. rendering the speaker liable to an
action”;

Jghid ukoll il-Gatley, “On Libel and Stander”, 1953
edition, p. 107:— “A party is not the less entitled to re-
cover damakes in a Court of Law for injurious matter pub-
lished concerning him because another person previon-
published it. That shows merely that the plaintiff has
been wronged by another person as well as the defendant,
and may consequently have an action for damages against
that person also”;

Ara wikoll Button, p. T8 “On Libel and Slander", u
Ball, p. 37 “The Law of Libel and Slander”;

Ikkunsidrat;

Kif jidher mill-verbal fol. T u minn dak fol. 8, il-kwe-
relati ssollevaw, “in subordine™, l-eé¢éezzjoni tal-veriti tal-
fatti u dik tal-“fair comment”;

Kif inghad, il-kwistjoni hi ristretta ghall-kliem “fab-
briks tal-gideb”. Issa, dawn il-kliem ma humiex affattu
allegazzjoni ta’ fatt, imma huma komment; ghax hu sup-
post li l-kwerelati dehrilhom li fatti u notizzji publikati fil-
gurnali ta’ dik il-Kumpannija ma jikkorrispondux ghall-
verita, u ghalhekk esprimew il-gudizziju taghhom fis-sens Ui
kkwalifikaw lil dawk il-gurnali, u l-kumpannija 1li tippro-
duéihom. bhala “fabbrika tal-gideb”. Jghid I-Odgers,
ibidem page 181:— “A comment is the expression of the
judgment passed upon certain alleged facts by one who
has applied his mind to them and who, while s0 comment-
ing, assumes that such allegations of facts are true. The
asggertion if a fact is not a comment at all’;

Dan igib, logikament u neéessarjament, ghall-konseg-
wenza li verament dak li l-kwerelati jridu ma hux li fippru-
vaw xi fatt minnhom allegat, ghax, kif inghad, ebda fatt
ma hu minnhom allegat, imma jridu jippruvaw li nkitbu
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f'dawk il-gurnali fatti u notizzji li ma humiex veri, u b'dan
il-mod iridu jig aw il-komment ii huma ghamiu hil-
kliem “fabbrika tal-gideb”;

Issa, hu tal-akbar importanza f'din il-kawia li l-gudi-
kant jetamina b'liema mod il-kwerelati jridu jaghmlu -
prova tal-fatti li bihom iridu j tifikaw  il-komment.
¥3in is-sede (ara verbal fol. 25) il-kwerelati rreiteraw jid-
domanda kif giet minnhom maghmula quddiem l-Ewwel
Qorti fol. 8 Ii hi f'dawn it-termini:— “Il-kwerelati, per
mezz tad-difensuri taghhom, iridu jekibixxu per mezz tal.
biblijotekarju diversi kopji tal-gurnali biex juru i gew
publikati diversi fatti u notizji fuq il-Partit Nazzjonalista,
id-dirigenti tieghu, il-kondotta taghhom u tal-membri tsl-
istess it, u l-iskopijiet u l-programm tieghu. ii fil-fatt
ma jikkorrispondux ghall-verita”, U f'din is-sedi iiedu (ara
verbal fol. 25) li, “meta mbghad id-difiza jkolths quddiem-
ha l-kopji tal-gurnali msemmijs fil-verbal, allura d-difiza
tipproduéi kull prova ohra li tkun konnessa ma’ dak )i jkun
hemm f’'dawk il-kopji";

Dawn il-verbali huma bit2ejjed biex juru li s-sistema
ta’ difiza adottat mill-kwerelati ma hux serju, u langas
rispettuz ghall-Qorti, ghaliex sostanzjalment igib 1i jittras-
forma 1-Qorti f'kummissjoni ta’ inkjesta, sabiex huma
jkunu jistghu, “pendente lite”, {i&geahw dawk il-provi, li
kien imisshom ikollhom mhux minn mindu bdiet il-
kawila, imma minn mindu ghamlu I-komment bil-kliem
“fabbrika tal-gideb”;

Infatti, hu ovvju li l-kliem inkriminati jikkostitwixxu
akkuia generika u komprensiva, mhux limitata ghal ok-
katjoni ta’ darba, imma generalizzata u eatia ghall-pub-
likazzjonijiet ta' dik il-Kumpannija bla distinzjoni. Issa,
hu padifikament ritevut fid-dottrina in propofitu, li, meta
é-“charge” tkun generali, allura min irid jiggustifika dik
i¢-“charge™” hekk generalizzata huwa fl-obligu. sabiex jigi
mismugh jiddefendi ruhu. 1 jindika “preventivament”
kazijiet “spetifici” li fughom gieghed jibbaia dak il-kom-
ment generalizzat, u mhux jghid vagament ii jrid igib per
mezz tal-biblijotekarju diversi kopji biex mbghad jogghod



APPELLY KRIMINALI 91

jispigola “‘ex post” f'dawk il-kopji sabiex isib xi kai, jew xi
kazijiet, li fil-fehma tieghu jsostni, jew isostnu, dak il-kom-
ment. Jghid 1-Odgers, loc. ¢it., p. 518-519:— “When the
libel consists of one precise and specific charge it is suffi-
cient to plead generally...... but whenever a general charge
is made, ... specific instances must be given in the defence,
so that the plaintiff may know on what facts the defendant
intends to rely... But the defendant should set out in his
pleadings all the instances that he can prove. Such in-
stances must be pleaded with suficient particularity......";

L-istess il-Folkard, “The Law of Libel and Slander”,
p. 384, jghid:— *“Where the original charge was in itself
specific, the defendant need not bhave further particula-
rised it in his plea...... though if the charge imputed to
the plaintiff was generai, the defendant must, in his plea.
have charged specific instances of offences of the same
nature......”; u dan ghax, kif jispjega dan l-awtur, min
jaghmel akkuia generalizzata, * must know the particular
instances upon which his accusation is founded, and there-
fore cught to disclose them™. U jikkonkjudi billi jghid,
385-386:— “It has been a well-established rule in cases of
clander as well as libel, that where the charge was gene-
ral in its nature, the defendant in a plea of justification was
required to state some specific instances of the misconduct
imputed to plaintiff™;

Il-kwerelati nagsu ghal kollox milli jissoddisfaw ghal
dan ir-rekwizit. Ebda ndikazzjoni spetifika ma tirrizuita
mili-inkartament in prima istanza, u ebda “specific instan-
ces” ma gew moghtija quddiem din il-Qorti. Kieku l-kwe-
relati ndikaw kazijiet spedifi¢i ta’ falsifikazzjoni ta’ fatti
u/jew notizzji fil-gurnali gestiti mill-Kumpannija fuq im-
semmija b'gustifikazzjoni tal-komment taghhom genera-
lizzat, allura ma kienx ikun hemm diffikultd i jigi lilhom
permess li jottjenu l-produzzjoni tal-kopji li minnhom jis-
tghu jirrizultaw il-kaZijiet speéifiiti hekk allegati; imma
l-kwere'ati xein ma ghamlu minn dan kollu, imma dehril-
hom bitzejied li jitolbu l-produzzjoni ta’ diversi kopji tal-
gurnali “de quibus™ bla ma la ndikaw il-furnali, u anqas
u angas dawk il-kaiijiet spelifi¢i li huma jridu jippruvaw
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in sostenn tal-komment taghhom; anzi qalu li, meta jkoll-
hom dawn il-kopji, allura jgibu l-provi l-ofira maghhom
konnessi, bla ebda ndikazzjoni ta' dawn il-provi. Ebda
rimedju ma jista' jsir fl-appell, ghax l-appell hu revizjoni
tal-kawza fuq il-provi in prima istanza, u mhux istruzzjoni
tal-kawia mill-¢did u riempiment tal-lakuni li, b’negligenza
tal-parti jew xort’oAra, ikun hemm fil-prodess li ?fgi qud-
diem din il-Qorti;

Insa, dan li gie issa rilevat igib anki ghal ostakolu
ulterjuri ghad-difiza tal-“fajr comment”. Jekk il-kwerelati
nagsu ji¢éitaw kazijiet spedifiti, kif kien dmir taghhom l
jaghmlu, dan jillegittima l-inferenza li, meta huma wiaw
dawk il-kliem oggezzjonati, ma kienux, b'dik l-onestd gor-
nalistike mehtiefa, qeghdin japplikaw ilmenti hhom
ghal kazijiet spedifici, u mbghad minn dawk il-kadijiet jif-
furmaw b'sobrjetd u konvinzjoni l-gudizzju i esprimew,
imma, bla ma kellhom kaijiet spetifiti quddiemhom, irri-
petew, kif qal P’intendiment iehor il-kwerelat Perit Rizzo,
dak i kien talvolta gal hadd iehor. Issa. dan jeskludi d-
difiza tal-“fair comment”. ghaliex hu prindipju. gust u
paéifiky, f'din il-materja ilYj, f'kaz ta' “fair comment”, jeh-
tieg li min jaghmel il-komment ikun ghal-korrente tal-fatti
f'dak il-waqt stess li fih ikun gieghed jaghmel il-komment,
u mhux langas biss ikun kapaéd{ jiddita 1-katijiet spedifidi
meta ssir il-kawia relattiva ghal dak il-komment, kif gara
f'dan il-kat prefenti. Jghid, difatti, il-Gatley, p. 338 loc.
¢it.:— *“In the case of fair comment the atate of mind of
the defendant at the time when he published the defama-
tory words is most material. Thus. he cannot simply
avail himself of any facts as justifying the comment of
which he was ignorant at the time when he published the
words complained of”’; '

Kif intqal mill-Qorti Civili Prim’Awla in re *“Srtickland
vs. Chretien”, 7 ta’ Jannar 1938 (is-sentenza kienet mogh-
tija bil-lingwa nglia), konfermata fi-appell (Kollez. Vol.
XXXTX-1-859-881) :— “One must be in good faith at the
moment when the imputation is printed and published, and
the state of mind constituting good faith is in direct con-
nection with the facts as known at that moment. Evidence
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acquired afterwards cannot have a retrospective effect on
the state of mind at the time of the publication of the
libel";

Kif jista’, difatti, bniedem jippretendi li jigFustifika
l-kliem offensiv bhala ‘‘criticism bona fide”, meta hu ma
kellu ebda fatt speéifiku quddiemu x’hin ghogbu jaghmel
komment li per sé hu ngurjuz? Ma hix éertament indizju
ta’ bwona fede l-isperanza tieghu li, jekk jigi azzjonat, jis-
serva bil-proé¢eduri tal-Qorti biex, “ex post”, jindaga u jara
jekk forsi isibx xi haga Ii fugha jista' jippuntella l-pretiza

izzja tal-komment tieghu. KaZ simili hu deskritt taj-
jeb bil-k'iem tal-Folkard, loc. ¢it. pag. 232, fejn jghid:—
“Mis-statements contained in a commentary or criticism
were made recklessly, and with a want of ordinary care
and caution. And it is important that a line be drawn be-
tween fair discussion for the promotion of truth and pub-
lications for the aspersion of personal character”. U hu
logiku dak li ntqal f'rapport publikat fl-Amerika minn
“Commission” intitolat “A Free and Responsible Press” by
Robert Hutchins, 1947 illi, ghalkemm talvolta “the right
of free public expression included the right to be in error”,
anki fl-espressjoni ta’ gudizzji, jehtieg, pero, li l-izball ikun
in bwons fede, u wara li l-fornalista jkun ghamel l-indagi-

ni mehtiega u applika ilmenti tieghu onestament u sobrja-

ment ghall-fatti li jkollu quddiemu; ghax, kif dik il-“Com-
mission” issoggjungiet immedjatament, “but the right of
free public expression does not cover the right to be irres-
ponsibly in error”;

=9

Ghalhekk din il-Qorti ti¢had il-prova tal-fatti in sos-
tenn tal-eGéezzjoni tal-“fair comment”; mhux ghar-raguni
ndikata mill-Ewwel Qorti fid-digriet taghha fol. 8 u 9 tal-
inkartament. &jog ghax il-kwerelant ma jidholx fl-elenku
tal-persuni ndikati fl-art. 18 Kap. 117 Ediz. Riveduta, im-
ma ghaliex il-fatti li taghhom geghdha tinta'ab il-prova ma
gewx spedifikati. kif fug inghad, u ghaliex ebda komment
ma jista’ jkun “fair” jekk ikun baZat fuq fatti li, bhal f'dan
il-kaz, ma jirrizultax li kienu noti lill-kwerelati meta gham-
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lu }-komment “de guo”, u ghax ebda komment, jekk il-fatt
mhux pruvat, ma jista' jitgies “fair comment” (Gatley,
p. 348; Kollez. Vol. XXXIII-IV-680; idem p. 841 XXXVI-
1V-843);

Tkkunsidrat;

I-Qorti tal-ewwel istanza ommettiet li tiddeéidi I-
ispejjez. Ghalhekk, peress li ma jinghatax appell “ab omis-
sa decigione”, xejn dwarhom ma tista’ tipprovvedi din il-
Qorti kwantu ghall-ewwel istanza. Tista’, perd, tiddetidi 1.
ispejjet ta’ din l.istanza;

Ghalhekk tiddedidi;

Billi, ghar-ragunijiet fuq imsemmijin, ti¢chad l-appell
u tikkonferma s-sentenza appellata. Is-sunt imserami fis-
sentenza appeliata ghandu jigi publikat fi-ewwel numru
tal-gazzetta “Il-Poplu” 1i johrog wara l-lum. Kwantu ghall-
ispeiiez, dawk tal-appell jithallsu mill-kwerelati, taxxati
“uti infra"; tnax il-xelin ghas-seduta tal-14 ta’ Frar 1958
u ghaxar xelini ghal kull seduta ohira.
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