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15th, December, 1947,
_ Judge :
The Hon, Mr, Jusiice AV, Camilleri, B.Litt,, LL.D.
Juseph Witliams ceinus Agnes sive Nesa Agius e,
Axts of Trade — Competence of the Court —
Hiring of Service — Barmald — Ar%, 37 of the Code
of Civil Procedure.
Burwmaids are uot Fraders by profession or calling,
The engugement of @ bormaid cuninot be asswmed *'per 38" ax an acl

"ol o rommercial nnture for the perasn wudertaking such service,

1# _J,;i;, contraet of hiving of service, and os such it t a controct
uf w cied aafure or character, )
IJ the_ sibject of the couvae ix of a commercied nature for the paintiff

‘ a;'t:’y.' Fhe ctinns arising ﬂtﬁrﬂjr_n}n asholl be triable by the Cied

Cunirts; su thatf, if the plaintiff is a trader und the defendant ix
nulr and’ the anhject mutter ia not of a cosmmercial chavacter, the

“Court eompetent tu take cognisance of the dispute is the Uird

Court,

. The. Court, ~— On pamtiff's claim against defendants,
Ut they be wade to puy him the suni of £18, balunce of £20.
due io him for the reisons herein stated, as well as that they
Le made o pay # sum of money which ig to be establjshed
by pssessient by this Court, from the day on which, they left
without valid grounds their employment with him up fo the
end of ilie month on’which they left ; this foliowirig all neces-
sury premises being made and all expedient directions being
given, the plaintil having premised that the said Agnes sive
Nes. and Josephine Agius Leing employed as barmaids, and
lig® ng asked of plantiff the amount of £20 as udvince money,
1wh‘i(—li st was piid to them, from which sum they only paid
ai”adcount £2. a balance of £18 being still overdue, and that
the o fure wientiohed Agnes sive Nesa und Josephine Apgins
liavhig lelt their employment and hroken their engagenient for
ng vaukl reasons whaiever on their part to justify such action,
ai will be proved during the hearing of the care; and more-
over they =o tcted ngainst plaintiff's express orders ; for which
reasons they are to he made to pay him a sum of money which
is to Le estublished by assessmient to be made by this Court
ibs from ilie ‘day on which they left without notice up to the-
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end of the monill on which they left, and for which agreed
time they had engaged their services; with costs;

Omissis:

The issue submitted to thus Court is whether defendanis
Agnes und Josephine Agius, who hud engaged their services
vai Larmaids in the bar of plaintiff, and Joseph Agius, suited,
if deemed necessary, in his capacity as husband of Agnes Agius
and head of the “‘communio societatis matrimonislis’’, had to
be sued in ihe Commerecial Court rather than before this Court,
in thut their engagement as such, or in the relation of the
perties cone rned, was to be held as un act of trade or of a
cotmmercial nutnre, or otherwise ;

That it ’s not ont of place to premise that in point of fact
plaintiff is 8 trader in the true legal sense of the word, but
that defendents are not traders by profession and calling. They
gy, with some I'mitations and reservations, be classed as
artists, if this word. to the mind of the Court, can be, with
due properiy. =aid to cover the lowest cluss of servants in the
1ungs of that profession, although it would be more proper to
cluss them with a generzl and wide term known in law as
“servants'”;

That the engucement of 4 barmaid cannot, by any stretch

of the most fornle immagination, be by any means sssumed
“per se' as s oact of a commercial nature for the servant
undertaking su-h <ervice. It is undoubtediy a contract of hir-
g of service, which falls within the sections of the Civil
Statute dealing with the hiting of domestic servants, work-
men and other employees, and as such normally a contract
of u civil natare or character. In the case in guestion, how-
ever, for plaintilf, who is a trader in the true sense of the law,
that engagemeni for his business cannot be said not to be
rannecied with iis trade ; but on the dther hand, it must he
vepeuted, for defendanis that same contract is of a civil cha-
racter; :
That under these citcumstances the law provides, in sec-
tion 37 of the Code of Civil Procedure, that if the matter which
forus the subject of the cause is of a commercial nature for
the p'aintff only. the actions zrising therefrom shall be triable
by 1he Civil Courts;
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Thut before the amendment of srticle 37 (in the old edi-
iion numbered 43), the iocul cuse law whs divided on this is.
sue, aithough the pr.uuple that the competence of the Court
wis 10 be deiermined only in relation to defendanj. wae al-
teady, wnd so fur back us in the year 1859, governing such
vansactions (vide Appeal, Vol. 1, page 261, ‘‘Decesare ve.
Camulieri”’, 13uh. July 1859). Be it also said that before the
amendment mentioned, the rale prevailing ""in sublecta mate-
v was thut el causes related 10 acts of trade on the pari
of both contend:ng perties were the only cases subject to the
commerciai jurisdiction, but if the act was commercial only
for oue party related to ihe vontention, the party in relation
to which the act was non-commerciai had the option of sue-
ing the oiher party for whotn the act was of a commercial
chigracter, before any of the Courts, whether of Civil or Com-
mercial Jurisdiction (vide Appesl Case Vol. VI1I, page 638,
in re “De Caswro vs. Micallef ne.” of the 16th. December
1878). 1n other words, th's “beneficium” of selection, in vir-
e of the amendment, hus been ser aside, and the old rule
governing the jurisdiction of the several Courts in such cases
Ly the zole consideration of. the defendant, or would-ke de-
fendant, finally definitely esiablished by law (vide also Vol
X1l — 1889, page 166, Civil Hall Firgt Instance, 28th.
Marclh 1889, in re “*Gauci Forno'vs, Imbroll’’). Needless to
say that th's rule applies only in cases where the character of
ihe ari varies in relution to the persons concerned ;

That section 641 ob the Commercial Code, quoted by de-
fendanis in support of their contention, is, to say the lemst
misieading, in that that section concerns acts which *‘per
¢ are of & commercial and trading chargster for both pur-
ties, even if one of the parties concerned is not normally en-
gaged in busincss, and i1t does not cover acts' which are com-
merciuf for the one purty and of a ¢ivil nature for the ofher;

That the propo=ed inference of the principles laid down
in the two cuses n fuvour of defendants is likewise erronecus,
end it cun le stated that the fact that defendants in their
“nota" of submuitasls quoted them under that presumption
cattnot but show clearly how very far off the track of the real
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and correct egul pum iples governing the subject matter they
in fuct stand;

I view of the folerfomg considetations, this Court doer
nivi th'mk it necessary or useful to engage in useless discus-
sions s to why these decisions are, moze than in favour, ad-
verse to the coniention of. defendants ; suffice it to say that in
the long run- they hold thut the opinion already expressed by
th's Court,. in such contingencies, is correct and sound, as can
be seen by a simple reference to the originel text; :

In view of the foregoing considerations ;

-This Court ;

Disa:lows the plen of mcompeteme of this Court, wged
hy defendants ; aud conseqrently.affirms its jurisdiction to take
cognsance of this cuse ; with costs, on the point raised and de-
termined, against defendants. S
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