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sth, Noveniber, 1948
Judge :
cA'he Hon, Mr. Justice W, Harding, 1.Litt., LL.D
The Police versus Joseph .J. ‘:core\

‘Libel — Jurisdiction — Competence of the Criminal
Oourt of Magisirates — Art. 379, 332 (8) and 440
:of the Criminal Code — Ast. 1B and 20 Chapter 117

‘Rev. Ed. — Census Act, 1948.

I'iw mapintiens compefenes of the Conrt of Vuumhufea of Judicied P
- lige sitting ax a Cowrt of Crimingl Judicature is in respect of
coffences Lallde o impeaonment o hord labeur up to theee mronths,
When the offenre is punishable with mare than that, the Court of
Vagistrates of Judicicl Police must xit s« Covrt of Criminal En-
Aquery, as the firsk stage towards the wltimate trial by jury: saving
. the power of Hie dtterney Gencral of seading for trial Ly that
Court. s'tting ar o Cowrt of (rimingl Judicature any person
charged with o crime punishable with imprisonment vr hard la-
bour up to vix months, if the person concerned agrees, and saving
ttlan the power of the Attorney General tu gxend for trinl by fthut
Court any persen cha:ged with ¢ crime punishoble with Dwprison-
ifl,dh'l"— of hard labawr up to two years, irvespective of whether the
person. cancerned uarces v not, under the Addministration of Jus
Stice (Ewmergency) Renulations 1040,

What must be looked at for the purpose of determining the jurisdic-
tion of the Court ix the offence as wlleged in the semmonys, il
not the offence whicl: at u tubsequent stage, may result from fhe
evidenee,

Sertion 18 of the Press Law econtemplettes the offence ronumitted by
whosperer, by the meana meationed in section 3 of that Law, di-
rectly instigates the perpetration of a erime, whilst in section 20
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ix contrmploted the offence committed by whosnsxer, by the same

weans, divectly ineitea any person to disodey the low, And ihis

latter uffence 1 made punishable wifh imprisonment for o term
nat exereding sim months,

d charge of instigating prrsons ko disobey the Census Act 1848 connot
be consiried as tantemount to o charge of instigating persona in
perpeteate o evime. Wherefor such a chirrgs. comes mmder rection
2, and nat undey section 18, of the Preax Low; and an auch, the
punishmont beira, in cese of convietion, that of imprisonment up
to six wantks, the (ourt of Magistrates of Jndicial Police sitting
ar a Caurt of Oriminel Judicature iz not- competent o toke cogni-
sanee of the sharge, hut must zit as a Tourt of Oriminal Investi-
gatian, ]

Whea the Appelale Cocet finda that the offence ativibuted 2o the
offemder wras< nof within the jurisdiction of tha Inferior Cowrt by
wwleick it wax tried, bnt af another Tafeviar Cowrt, it quashes Hhe
wdament wsd refers the care to the competent Conrt,
Defendant wis charged hefore the Criminal Court of Ma-

gistrates for the Fsland of Malta with having, by means of an
article in the “‘Bulletin'’, a newspaper whereof be is the adi-
tor and proprietor, direcly incited persons to diecbey the law,
to wit, vection 8 of the Censua Act 1048, which empowers
enumerntors ta enter any house at any time during a specified
peried, and section 10 (1) (a) of the same Act, which makes it
an offence liable to a fine not exceeding £100 for any person
to refuse ar negleet to comply with, or act in contravention of
any of the provisions of that Act. The Court below, in ita judg-
ment of the 1ith. May, 1048, found defendant guilty and sen-
tenced him to u fine (multa) of £50, and moreover ardered the
suspension of .the publication of the newspaper afore mention-
ed for i period of two months;

Before thic Appellate Court defendant set up the plea that
the copy of the newspaper containing the incriminating article
wes 2t no iime properly exhibited, and that consequently, as
the Conrt belaw did not have before it the article in respect
of which the charge war made, it could not in any way find
defendant guilty. This plea was rejected by this Court in its
prelindnary judmment given on the 1st. September, 1948, a
copy of which iz now at page 64 of the record;
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Both before the Tower Court as well as before this Court,
defendant also set up » plea to the jurisdiction. This plea was
rejected by the Court below -in its afore mentioned judgment,
which also covered the mer.ts of the case. In his appeal petition,
and during the hearing hefore this Cowrt, defendant reiterated
his plea’ to the jurisdietion, and asked that the judgment of
the First Court thereon be revised. Prom the point of view of
procedure, thevefore. there is no obstacle to defendant pressing
hi~' nforeqaul pled. before this Appellate Court, such as there
wonld have been in terms of seetion 440 Ch, ]’, if he had not
ra:sed 'the plea before the Magistrate, orif. after having raised
the pleea he had either e\ptew'l\ or lacitly waived i,

Tt s now proper tc enquire in what thix plea to the juris-
dietfon is made to consist

Defendunt hig arened that the junc.d:clmn falls to be de-
termmed in terms of the offence “as alleged” in the summons .
and not in terms of the offence which may be established by
the evidence Following this rule, defendant eontends that. the
charge as alleged in the sumimons falls ander zection 20 of Ch.
117 -whichr envisaged the punishinent of hnprisonment for a
tern ‘ot "exeeéding six mwonths, The Tower Cowrt, therefore,
shounld have sat n6t as a Court of Criminal Judicature, but
merely as a Court of Engquiry, in terins of law. He  therefore,
concludes that the judrment should be q\mheﬂ

After. hedring the submissions of “the appellant and the
Crown,, this Court considers as. follows;

“Tn terms of law_{sec, 379 Ch. 12), every Court of Judicial
Police, conaisting of a magistrate, has 1 twofold jurisdiction.
ndmely, as a Court of Criminal Judicature, for the trial of
offences which fall within its jurisdiction, ard as a Courg of
Enquiry in respect of offences which fall. within the jurisdic-
tion of a higher tribhunal. As u Court of Criminal Judicature,
the Court r)f Judicial. Police is, in tertns of section 332, com-
peferit st try: all contraventions and all crimes liable to tha
pnniahments established for contraventions. ‘o a fine (multa).
or to myprisonment of hard labour for & term not exceeding
three months, with or without the. addition of a fine (multa),
or interdiction The Attorney General wmay send for trinl hy
the said Court anx. person charged with & crime punishable
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with inprisonment or hard tabour for u terin exceeding three
manths but not exceedag xix months, if there is no. chjection
on the part of aueh person. Moreover, under the Adininistra-
tion of Justice (Hmergeney) Megmlations 1940 (Govt. Not.
A77T/19400, the Attorney Cienernl may send for trinl hefore the
Court of Judicial 1’olive sitiing us a Court of Criminal Judica-
ture any person cher.ed with an offence punishable with impri-
~=opment or hard labour for a term exceeding three months, but
not exceeding 1wo years, Sect. 401 Ch. 12 goes on to gtate that,
with regard to offences liuble to a punishment exceeding the
jurisdict'an &f the Court of Judicial Police as a Conrt of Cri-
rinal Judien nre. the Court of Judicial Police shall proceed
to the necessury engniry; :
'These provisions, therefore, amount to this: the maxi-
mam eompetence of the Court of Judicinl Police is in respect
of offences liable to the punishment of imprisonment or hard
labour up to three montlis; when the offence is punishable
with more than *hat, then the Court of Judicial Police must
it as a Court of Crimmal Enquiry as the first stage towards
the nltimate trial by jurv, However, under the ordinary law
fsee, 382 (3) Ch. 12), the Attorney Genernl may send for trial
by the Court of Judicial Police sitting as a Court of Criminal
Judicature. aiv person charged with a crime punishable with
imprisomigent or hard labour up to six months, if the person
concerned agrees. Furthermore, under the emergency law, the
Attorner Greneral may send for trial by the Court of Judicial
Police sitting as 1 Court of Criminal Judicature any -person
charged with an cffence punishable with imprisonment of bard
labour up to two vears, irrespective of whether the person eon-
cerned agrees or not. The normal maxinium jurisdiction of the
Cowrt of Criminal Judicature is, therefore, in respect of offen-
cex punishable with imprisonment or hard labour up to three
months: when that limit is exceeded, then normally the Court
of Judicial Dolice should rit only as a Court of Criminal Bn-
quiry. Sitting as such, and on the conclusion of the enquiry,
ihe Iatter Conrt senda the record to the Attorney Generul, who
may avail himse!l, in the appropriate eases, of the power of
sending the perscn charged ta trial before the Lower Court as
a Court of Crinnal Tudicature, either under rection 382 (3)



759 IR-RABA’ PARTI

Ch. 12, afore quoted, or under the emergency law, also afore
quoted. He may also either isste a '‘nolle prosequi’’, or file a
bill of indictment, bringing the person concerned to trial be-
fore Hiz Majesty's C'riminal Court;

In the present cnse  of conrse, there can be no (mestion of
the Attornev (General having exercised any of these two po-
werd, as, onee the T.ower Court snt nsx a Court of Criminal Jn-
dieature, there was no ooeasion for the record to he remitted
to the Attornev General, who might have then neted in exer-
cice of these powers. The isaue, therefore, narrows itself down
to this: was the offence with which defendant was charged
punishable with more than three months' imprisonment or
hard labour? Tf it was, then the plea must suceceed;

“In proceeding further to examine the meritz of the plea,
it is well to «tate, ut the very ontset, that what must he looked
a—t, for the purpose of the plea to the jurisdiction, is the offenee

“ax alleged” in the semmions, and not the offence which. at
n nnhqeqnent stage, may vesnlt for the evidence. I'o 2o hevond
the wording of the summons is to run connter to section 383
Ch, 12, wnlch expresslv and uneguivoeally laxs down that in
determining the inrisdiction regard musi be had to the ‘‘alleg-
ed”’ offence. What, therefare, is the "‘alleged’” offence ? (‘oun-
set for the appellant rontends that the offence as charged is
that contemplated- in section 20 of Ch. 117. On the other hand,
('town Connsel-contends thut the offence as charged is that
under 18 Ch, 117;

These two sections ron as follows;

"Baction 18 :— *‘Save us otheirwise expressly provided in
thie Ordinanne whoroever shall, by the means mentioned in
section 2, “directlv instigate tht- perpetratior of an offence’
shall for the miere fact of such instigation, be liable............

Seevion 20 — “Whosoever shall, hy the means menfion-
ed in sectioin 2. "'directly incite anv perron to disobev the
law”", shall, for the mere ineitement, be linble, on conviction,
to imprisonment for a term not exceeding six monthe’’;

"~ The Prosecution and the Defence agree (and certainly
there iz no room for disagreement on that point) that, if the
charge as alleged cornes under section 18 then the punish-
ment, as regulited aceording to the diflevent cases in section

LI
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8, is such that the present case would be triable by the Lower
Jouart ag a Court of Cr;minal Judicature;

The quuestm juris’* is, conseguently, whether the
‘harge '‘na alleged’’ in the smmmons fallg under section 18 or
ander section 20, What difference there is between the of-
fences contemplated in thess fwo sections is obviously not
matter for enquiry in this cade;

* . Now, the charge a¢ framed in the shmmons is as fol-
lows :— “With having at Hamrun and elsewhere, by means
of an article in the paper ““The Bulletin’’ no. 6663 (daily 879)
issue of Friday. the 2nd, April, 1948, of which you are the
editor and proprietor, which article appeared at the front page
and under the hnndin,r_-' “Census Nose Parkers Ahout Soon™
and the subheading “No Castle Now™, containing the para-
graph at ihe end be ginning with the word ‘‘the most impor-
tant thing of all 8"’ und endmﬂ‘ with the words '‘may save
unnecessary hardship and comp’&vnt" divectly incited per-
sons to disobey the law, to wit, section 8 of the Censug Act
1948 {Act TT of 1948). which empowera eniniierators to enter
any house at any time during a specified period, and section
10 (1) {a) of the same Act, which makes it an offence liable to
a fine not excceding £100 for any person to refuse or neglect
to comply with, or act in contravention of, any of the provi-
sions of the same Act’’; .

It is obvious that the disposal of the question at issue turna
substantially un a comparison between the wording of the two
sections afore guoted and the wording of the summons, snd
it ia equally obvious that, for the purpose of thiz comparison,
what really matters are the substantive or operative words
contained therein;

There appears to be no doubt that the operative words in
section I8 are "‘directly inatigate the perpetration of an of-
fince’’—these ave undoubtedly the words which: embody the
ingredients of the offence. Equally there can be no doubt that
the operative words in section 20 are "'directly incite &Ny per-
son to disobey the law'’, for in them are oontamed the ingre-
dients of tha offence;

Now, the wording of the charge, in that thersof which

9598, Vol XXXMI, p. IV,
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contains the :-npntat'on ‘saye ‘‘directly incited persons to dis-
ohey the law', These are the very words of section ¥, and
not af xectioi 18
~ . It is irne that the simmons goes on to specify whicli luw
in veferred to a< that which persons were being incited to dis-
obey, and to what punislunent the contravention -of that law
was I'able, but this does nét teke nway the deciding factor that
she words nsed in the summons to denote the charge are those
Cused fnoseetion 20 (o denote the offence, and not those tsed in
section 18, 1t is proper to reflect that, if the framer of the
stomons had in mind section 18, nething would have been
enzter for hing than to word the summaons in terms of that pro-
vision, for ex. thus: “‘with having indirectly instigated the
perpetratian of an offence, to wit. an offence under ss, B and
10 of the Censux et TR punishable with a fine not sxceed-
e £1HYT Tosted of that, whoever worded the sumunons
chose the exaet words of section 20 "‘with having directly in-
cited persans te dizobev the law'™,

There can be no question that, once what has to be look-
¢d at is the alleged offence, it follows that it would he illegal.,
in judaing ou the isaite of juvisdiction, to' go beyond the terms
of the sumimons;

The reason given hyv the Magistrate jn dismissing the plen
s, in the apinien of tag Court. and with due respeet to the
Magistrate, fanlty exactly in this respect. It goes hevond the
warding of the siwninoes. Tn fact, the Magistrate in effoct said
this : the charge ngainst the accused is that of disobeving the
law; this disanedience is made to consist in an offence againat
the Censns Mot therefore the charge as framed is.tantamonnt
to the charge of instigating the pevpetration of "an offence.
That is, the \I.:rflstmte on the strength of an inference, said

it the words of the summons (v\h:ch are those of section 20)
were equivalent to the other words wsed in section 18, and
concloded that the charge was based on this lauter section. 1t
wauld seemn to be more proper to say that the words nred in
the sumunang are the self-same words used in section 20, and
thai therefore the charce, as framed, comes under the section.
particularly when it is borne in mird that whoever framed the
swmnions, ag has already heen tated, conld easily have wardnd
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it in terms of section 18, had he wanted to do so;

"~ The Mnistrate’s reasoning would aleo have the undesir-
able effect of a ecomplete interchungeability between the two
sections. In fact, if it can be argued that the words of section
20 ure tantamount to the words of section, 18, the inverse pro-
position would slso hald good in the case of a charge originally
framed in terms of xection 18, Tt in clear that the correet pro-
cedure would be to use the words in section 18 whenever it is
desired to hring a charge under that section, and to nse the
wordy in section 20 if it i= wanted to charge a person under
thig section. Then it would be the task of the Court to make
auch dictinetion hetween the two sections, and to bring the
farts @'scloned by the evidence under this or that section as the
case may be;

This C'onrt, therefore, holds that the charge as alleged in
{he summons is 2 charge under seckion 20. Tn terms of this
section, the pumichment is that. of imprisonment up to six
months, This maximuan of punishment exceeds the jurisdic-
tion of the Court of Judicial Police sitting as a Court of Cri-
minal Judienture (sommary jurisdiction}, and- therefore, in
terms of see. 101 Ch. 14, that Court ought to have sat as a
Court of Crintinal Bnyuiry and proceeded to the necessry en-
quiry;

This Comrt wishes to make it clearly understood that the
only question which i« being decided in the present judgment
is one of procedare based on the offence ‘as alleged’”, that ir.
that on the basis of the alleged offence tha Liower Court shonld
have sat not as a Court of Criminal Judicature, but as a Court
of Criminal Bngnirv, This judgment ix not concerned with the
insue as to whether the defendant he or not guilty of an of.
fence, nor is it concerned with the isane as o whether, in case
he evidence should ‘ex hvpathesi’” | disclose the commissinn
of an offence, thiy offence falls under section 18 or section 20
of Chapter 117, <1 under any other law;

Now sectios, 440 Ch. 12 lays down that, if the Appellate
Court finds that the offence “attributed’” to the offender (Mai-
lese text "‘migjuba fl-akkuza'™ wes not within the juriadic-
tion of the Tnferior Court by which it was tried, hut that it
was within the jurisdiction of another Tnferior Court. the Su-
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peror Canrt shadl guash the judgment and refer the case to
tlo competent Court;

For these rensons;

This Conrt disposes of the :I['lpt‘ﬂ! as follows;

Cpholds the p}t-.l to the jurisdiction set up In the appel-
lant, quishes the jutltmmnt of the Court helow, declares that
the offence *aleged™ in the sununons is an nlienc‘v under sec-
tion 203, Ch. 117, and therefure outzide the ordinary jurisdic-
tion of the Conrt of JTudical Police «itting as a Conrt of Cri-
winal Judicoture | and vefors the case back to the Court of JTu.
dicial Palice sitting as g Cowrt of Crimiinal Fnguire. The re.
cord. together with g copy of this judgment and the prefimin-

ary jndemeni of the firsi September 1948, is to be sent without

delay by the Registrar of thesce Superior Courts to the Regis-
trar of the Tnferior Courts.
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