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18:h. October, 1948,
Judee :

The Hon. Mr. Jusiice W, Harding, B.L.it., LL.D
The Police rersns Commander John Lyons, LN
“Trafic — Evidence as to Excessive Speed —
Svapension of the Driving Licence — Peonalty —
'Enabling Law — Sec. 45 and 102 of the Motor Trafic
- Regulations, and Sec. 16 and 17 of the Motor Traffic
Regulations Ordinance (Ch. 108 Rev, Ed.).

wiher Muitese Loe, tHhe yuestion aa bo whether o driver has Lesn drir-
ing af an creessire speed i one of erediliility and sufficiency of
“weidenge s and there is no provision of law requiring fhat there be
Csomething more than the apinion of one witness, Anyone who ob-
Caerres a rebicle in oanotion is entitled £o give his estimate of itx
speed.

s tene that wey. 83 of Hee Motor Traffic Regulations states that any
Court, i Fthe caseof u person conpicted of an offence under Chose
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Regidutions, wery suspond hie dreicing licenee for any period not
caeeeding owe munth, and that the offence of driving at an ea-
ccesaive speed ixan oftence which foalls wnder those Regolations;
bt fhe Maotor Traftic Regulationg weve enacted wundep section 16
af Hre Traftie Regadation Ordinanee (00 106 of the Rerised FEidi-
tiwn ), xection 17 whereof empowers the Cowet, in the case of an
affence aguinst the Regulations enacted uneler sectinn 16 of the
sone Dodinanee; Ao suxpeped the driving licence fop o perind not
Yoy Bhon eight dags and wol more fhan Theee months, And ux any
ppgudkelion enacted wndep an oenabling w cannat ge bepond §f,
smd sty sweh rewdafeor is Cpro tanta’ Culfra vires” | and conge-
gquenthe vald and of wy effeet the Conet is quite competent o ks
pend the deiving licence for a perind exeeeding one munth in the
erse af-an wffenee for driving ot an ercasice speed, notwithstand-
ing Fhe swie requelation 45 which presecibes a peried pot exeeed-

ing ane month for such oan offence,

MHurea ;'f'r‘, the punishoment applicabde in tihe cose af un offence of vw-
veasice apeed s hat enpiswged tnosection 17 (1) of Chopter 109,
which wenfrons The pawishments oid down for controrentions in
Hee Cviminad Cudewliieh e owot nelude the fine “wmulta’ but
the fine “wmwenda : aeherefor, i o« pecwniary punishment is de-
vieded o by the Coued bhe fotler cannot apply a fine “unlta®,
it ol o fine “ammenda’

This 15 an appeual entered by detendant aguinst a judg-
ment given by the Criming! Coutt of Magistrates for the
Island of Milta on the 10:h, Au.ust, 1948. Defendant was
fourel puilty of driving a car at an excustive speed, and was
sentenced toa fine (muolta) of £5. Moreover, his driving
licence was Juspended for three months ;

Defondant in his appeal  peiition submitted that  the
charoe hidl not been proved, and also that, in any case, the
punisthment was exvessive ;

The Court, after hearing. ... ., cohstders ax fol-
lows ;

T sevms tg be common ground between the defence and
the prosecviion  that the  defendant  was driving a motor
CEFo The paint veally ai ‘wsue is whether the speed
af which defendast wes driving was in excess of the speed
limit or not; '
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1n 1erms of law (Moetor Tiaflic Regulutions — reg, 102)
¢ speed Lamiv for the type of car.................. fhe locality
entioned in the <mumons is a built-up wrea........e..... The
wstion, herelore, is whether defendant was dviving at more
a2 wies per hour; ,

The evidence befu'e ithe Court is thut of Police Bergeant
"dmud wnd Folice Constables Bory wnd Williams, as well as
it which defendunt guve ac his own request;

"The evideuce of “Polive Bergeant Mifsud is not rele-
Y SOV ... Police Constable Borg was on duty on the
vhuif and Le saw the car being driven ac s speed which
o reckons 1o have been round gbout fity miles per hour,

the tourse of lus evidence he referrd to the car as hav-

v gone pust him “like Ughtning”. TPiessed by counsel for
uppellani as io how, not having any driving experience,
would assess the speed, this withess explained that he
oited thai the car was being ‘driven at three times the
o of u horse at a gallop, that is....... wevv; Police Con.
wole Wilinms wus also near<by at the ume........ e He
w staied ihat, with his driving experience, he calculated
b2 speed at about fifty wiles per hour,

It appears Trom the evidence of both these Conaiab.
B ees e . Bouh, however, were impressed by the high
peed of the cur w heu they we e still apurt, one ashore, the
“der afloat ;

Counsel for the appellant, in the coarse of g submis-
ious to vhis Court, mentioned the provision of the English
~Road 'l‘mﬂu Act, 1984 (s, 10 subs. 8), which rub as fol-
s — A person prosecuted for drwlnﬁ a vehicle on a
47w peed (xceeding a speed limit m:posed by ot under
1y enactment, shall ot be Habie to be convicted solely on
ie evidence of one witness to the effect that, in the opinion
i the witness, the pm-seuuted wiy driving the vehicle 4t 8

“ed exceeding that limin”

This provision  bas been interprered by the Courts in
England as meaning that, to prove a charge of diiving ab a
peed - exceeding the starutory spesd limiv, there must  be
someihing more than the evidence of one witness that in his
opinion the speed limit wes being exceeded. No second wit.
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news is, lowever, necessary, if & single witness, having given
his opmion, pr oduces a sibp-watch or speedcmttel in corro-
boration ; but he must give his opinion, and not rely solely
on -the evidence of 1he speedomerer (sse Peurce v. Elms
(1939) Motor Transpori, Murch 30; see also Russel v, Bus-
ey 1937, 1 Alt Hugland Reports 527, quoted in Halsbury's
Laws of hngluml Huilsham Edit. Vol. 31, page 667) ; 7

Now, il is ahnost udnecessaty to xay that, as there is =
no like provis'on in Maliese Law, under which this case falls
solely to be considered, the defence is not in 4Dy way el-
fined o bring w the discussion the provision in- question. -
It ix penmissibe, of course, W quote general principles of
other laws Dy way of argument in shalogous cuses, or to
quote the interpretation given by couris other than Maltese
Courts to any paricular provision, il a like provision exists in
Muaitese Law but it ¥ guite » lifferent matter to submit
ihat the case be decided in terms of an express statutory
provision which is not on the Maltese Statute Book. The
case lall {0 be decided by the law of the land;

Under Muitere Law, the question is simply aud solely
o question of credibility and suffiviency of evidence. There
is no jaw ~— gs there ir in Buglamd — requiring that there
be something mwre than the opinion of one wivness, for lus-
tetice, & checking by stop-watches, speedometers, or meas-
ured distances; «ven though it would not perhaps be amiss |
w obzerve that m the cave DBrighty v. Pearson 1938, 4 All
Eng. Rep. p. 127, is was beld that the opiuions of two se.
paraie police ofticers, unchecked by any apparatus for de. -~
tecting excess of speed. wuas not corroburation, because, in
thut particulir case, their evidence related to Jifferent times
aud ifferent plaves oo the road — a ruling which appears
1o justify the inference e conivario »ensie’’ that thers wounld
trave been corroborat’on if their evidence related to the same
time and plice

Under Maltese Law, ss Las been stated, the question is
merely one of credibilily and sufficiency of ewidence. By
way of general principles, it is obvious that snyone who ob-
serves a vehicle in motion is entitied to give his estimate of
its speedd, He may desevibe the spred, ss in the case of Po-
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lice Cunstable Bory, who stated that the cor passed him ‘‘like
lightnin,'’, although it wow.d add weight to the witness’s
ovidence if .he viates the speed in terms of number of miles
per hour; . . '

In the present cuse two police officers have stated thut
which wes seen by them at the same place and time, that
is, ibat the car wuws being driven at an excessive speed which
ihey rvckoned io be sbout fifty miles per hour. The Court
fails to find any grovnd for diecounting -their evidence, nor
wus any atgument pressed upon it which might induce the
Court. o discard such ev.dence; S

. However, in the present cuse, even if, merely ""ex hypo-
thesi'’,. any further proof wss required, this is furnished by

defendant’s own statement on oath............... . The implied
admission of ile possibility of having exceeded the speed li-
mit operates us a st'ong corrobotation — if this were neces-

sary — of the police officers’ evidence, at least to the extent
that the iegal speed limit was exveeded ;

Counsel for the appellani a'so urged that the period of
su=pension of the driving licence coukl not exceed one month.
Now. it is teve that reg, 45 of the Moior Traffic Regulations,
published by Governmeni Notice 24 of the 18th. January,
1948, siates thai any Court, before whom any person is. con-
victed of an offence under those Regulations, mey suspend
Lis driving licence for suy period nol exceeding one month.
The offence of driving a. an excc sive speed is an offence un-
der the Regulniions, i is, under reg. 102. These Motor
‘Prafhie Regulations, however, were enacted by the Commis-
sioner of the Pofice under Sec, 16 of the Traffic Regulation
Ordinance (Ch. 105 Rev. Edit.}, as smended by Ordinance
XV of 1946, Section 17 of the enabling law empowers the
Court, in the cuse of any offence against any regulation made
in xirine of s ction 16 thereof, to suspend the driving licence
(“any licence heid by the offender’’) for a period of not less
shan eight days and not mere than three monihs. Now, it
is obvious that zny regulations made under an enabling law
cannot go agninst i1t+ provis.ons, but must be maintained with-
in .the limiis 1hereof; if they go beyond the enablig law,
such reguluions are “‘pro tunto’” ‘‘ultra vires'”, and conse-,



746 IR-RADA' 1AITY

quenily voul am! of no effect, 1ln the present instance, it
is clear that. orce the enabling law empowered the Court
to srspend the. driving licence for any offence under the re-
gulutions up o three months, it was not competent for the
authority enacting he regulations to curtail such period by
way of regulstion evacied under the enabling law. 'Lhe
Coutt, therefore, wus properly empoweted to euspend the li-
cence up o three menths;

- 1t hus slso been submiried thut the Court below could
net inflict a fine ““mula”’, but s fine ''ammends’’;

The punishment applicable o & case of excessive speed
is that envisaged in section 17 (1) Ch. 105, which mentions
ihe panishments laid down for contraventiona in the Criminsl
Code. - These punishments do no: include the fine ‘‘multa’’,
but the fine 'ammenda’””. The Court below could not con-
sequently apply the punshment of 4 fine “‘multa’, but —
if--a peenniary pinishment wos decided on — with a fine
“ammenda’ ; _

- - With regerd o the puaishment “'in toto’”, this Court
consideis ; -

-The Court below applied the muximum of the period of
suspension. of the driving licence. Now, although the eit-
vmg Judge takev a .very serious view of the offence of driv-
g- 8t un. exce:sive speed, because, in his opinion, a very
substantial percentuge of rosd accidents are duve to speed-
ing, or.conld hive been avoided were it not for excessive
apeed; stiid, a8 a Court of teview, this Cowrt has to see
whether there wer anything n the Mugistraie's mind at the
time-of his wording. the punishment which may have misled
hitn- in fixing such punishmeunt. In this case, it falls 1o be
noted ‘that the Court telow excluded the charge of dangerous
driving, snd only upheld that of driving at an excessive speed.
This notwithktanding, through an oversight. the Magistrate
in-his. jrdgment quoted sec, 14 of Ch. 105, which contem-
platex “‘inter alin'" driving in a reckless, neglizent or dan-
zerous manner — un offence which is met with a hesvier
punishiment than the offence of driving ut an excessive speed,
which i+ an offence vuder section 17 (1), in so far as this
saction contemplates offences against the regulations made
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aoder secijon 16, nmonigst which that fixing: the spéed limit
— reg. 102 L foilows, therefore, that it 1s-to be logically
p|.~v.-unmml that  the ‘\L:genute in suspending -defendant’s
licenie for ihe period of thres monthw, even though this wes
withi the penissible direrétionary fitn't under the first. part
of subseciion 2 of section 17 Ch, 105, hud in mind an offence
wliich, in law, is met with o heavier punishment than the
offence for which ile defendant-was, in point of fact, con-
victed. It seems reasonable to presume that, it the Magis-
strute had nov been rnde: this erfoneoua impression, he may
have applied 2 period of suspension beneath the maximum
dizcretionury peried. In fact, when the Magistrate came to
apply the pecuniary punhhmem which erroheously. he con-
sidered to be u fine “multa’ under sec, 14,"he: does  nbt:ap-
pear 4 have ileemed the case v serious.one; callmr,for the
application of the maximmn period -of sukpensmn, as other-
wise he would nor have appied the minmeom of the fine
il This Corer, tl‘nerefore. hes before it two  facts:
first, thai the Magisivete’s mind was exercised by s provi-
s'on of the law, quoh d in the judgment, which-was not that
app.icable io the case, and which put the offsnce on ¥ toore
serious fooring; and secondly, the circumstances of 'the ‘case
of itsell could not have appes-ed to the Magistrate 8o serious
as 1o jusiify Lhe infliciion of the maximum period of ‘sue-
pension. @ otherwise he would not have applied the mini-
mumn bf che fine “mpla’. Converse,y, it falls o be presom-
ed thaw, hud the Megisirate had in mind the proper provi-
stori of the law, putting the offitnce for which the defend-
unt wgs convictedd on a less seriour footing, then he  would
lave applied o Jesses period of suspension,” onice,- judging by
the extent of the peruniiry punishinent inflicted (the mi-
nimum}, i appeared thai heé was” not considering the ' cir-
cumitances of the cise ax warrunting pacticuler- severity. In
these cirenm~tunces it secins only fair and equitable to vary
e punisliment of the Court below;

For these reasons

This Conrl adjndges as follows;

With re.ard o the merite of the vase, dismisses the ap-
peal and affitnws the judgnent of the First Court;
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- With regerd to the punisliment, allows the appeal to
the extent of varving the punishment in the sense that the
fine.should -be a five “‘sinmenda’’ of £3, payable within ten
days from to-dsy, and that the period of suspension of the
driving licence be reduced to vwenty day: to run from to-
day.
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