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26th, Apl‘il, 1948,
Judge :
The Hou. Mr. Justice W. Hurding, 13.Latt, LL.D.
Reginald Miller cersis Joseph J. Seuvrey
Libel — Fair Comment,

Phee defence of Jaiv conment must be based v facts truly stated; if
the hiels wre wol tealy stated, o comment cannut he fuir,

Nor it is enongh thai the writey honestly believed the Jacts to be as
he alteged them: the defence of fuir comment does not extend to
rarer mis-stabements of fucts, howerer buna fide;

LProcided Hhe cmnmm{ it hased vn @ purticulor allegation it is imma-
Fevial whether the allegation concerns the complaingnt or not; be-
cuwxe Fie fact resing that the commoent 15 based on an allegution
which has not been proved to be trae.

Comment o8 any kind of erificism, ohseccation, unimadcersion, ecn-
aire r".‘f.l'ﬂ"l'l‘, or other matter in the nalure of un eppressivn of
Tudgnent wr apinion ipoa g subject of pablic interest.

Ax tu the comment being fatr’,) it appears to be sufe to adept the
text thal the comumens wmust not epcevd the rewsonable Mwits of
feeir eriticism. The ectliciam tx not “fair’” if it is such a3 eny fair
mup, fwweerer vraggerafed gy ohstinate his ciews, would not hace
written thatl criticism,

_ 'Thix s sn appeal entered by the defendunt against a

judgmen: given by ihe Criminal Court of Magistrates for the

Island of Malta on the 2ih. December, 1947 ;
‘Complainent b ought an sction for hibe]l against the de-

fendani in respect of an article which appeared in the news-

paper “The Bulletin® on the 24pd. October, 1947, under the
title “I'rifling with Security”'. 'The Court below found de-
fendeni goilty “in feras of the charge’ (the wunderlined
words are those nsed in the judgment, but a clarification will
be nmde presently}, and sentenced him to a fine (multa) of
£3. Delendant was also ordered to pay the costs of the pro-
geedings ;

This Cowt, after examming the record of the case.........,
considers &5 follows;

It is expedient, in approaching this appeal, to determine
wiih precision the extent of the issue before this Court. In
fagt, the issue = not exactly what it was originully before the
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Couri below. 1n the ploceedings before that Court jhe fol--
lowing words, conisined in the article, that is, "Mon who
Tave tuod atd feiled, to introduce hare mob ll-w,. v—agers
were certainly part of the alleged libel. lndeed, in lddlﬁon
1w the wholesale reference to the article as libellous, in the
writtett complaini st page 3, complainant, in giving evidence,
stated ithus :— '1 do not consider myself as one who has
tred to introduce mob law”. Now, the learned Magistrate,
in the course of hs judgment, considered the article as seve: -
able, wul in pont of fact procesded to. deal with if. as such,
sepurating the ullegedly defamatory statements. After exam-
ining a numlm of leading and other urticlen appenring in the
vewspaper “Lorch', whercof the complsinans is the editor,
and to which defendant hud made reference, the learned Mn-
gislruie came 10 the conclusion that the delence of fair con-
meni wes successful in regard to the siatement *Men who
have tried, but failed, to introduce mob law’', and that no
zetipn for libel fuy with regard to these words;

Bhe powition now, iherefore, is that those words must,
i judging the rest of ihe article, be taken to be a fuir com.
men.  Under Malteve Law the defendant’s case cannot be
worsened on an appeal by him {see sect, 440, subsec, 7).
That pari of the judgment which held those words to con-
*Utute © fair comment has now become a ‘‘res judicata’,
so far as delindant is concerned, and therefore, whatever the
opinmion of this Appellate Court may have been, they musi
irrevocubly he deemed 1o be 8o .

Tiw whole s ue, therefore, really furns on the rest of
the lus. two paragraphs, which the Tower Court considered
o be libellous. L'he muotter complained of reads as follows (—

" Men whe heve iried, and failed, to introduce here mob law,
should hide their heads before t'hey condtne and promise
their =olid svppori o mwsguided partisan policemen, who il-
legaly use lorce against mnocent citizens, men, women, sad
_children, of all ages end conditions. Belmvmm of thia sort,
both by Dolice uml. (. W.U. ofticials, is #rifiing wifh Bublia_-
SECNT Y. ot the first step towards forfeiting yet an.
other Constitulion when it suits someone to pull the appro-
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priute’ string. It only requives a set of "“Freeman' posters
1o glorily the. event™ ;

1t should be noted that this a~iicle was suggested by an
artele which cppezrved in the ""Torch’ of the 17th. October,
1947 (pace 8 of the r1ecord) under the title "Fascism in Mal-
"', Reference wus made in this latter article to an electoral
meeting of the Nattonalist Party held at Qui-si-Bana, Bliema,
on the 121k, October, 1947, Much controversy had ari en
docally over this eeting, as the Police had broken up a de-
monstration after the meeting; but the Nationalists claimed
thut the Police had charged the party’s supporters ratiier
brotally and unmecessarily. In fact, D, Mizzi, the leader of
“he party, had asked for an enquiry inty the mafter (vide
evidenne of Dr. Mizzi and his protest in ‘““The Balletin’' of
the 18th. Ociober, 1947 ‘at page 15). In the article appear-
ing in the “Toreh', 1o which the incriminated wrticle is ob-
vously u reply, the following statement appears :— ‘“The
G.W.U. i solidly behind the authorities in any ressonsble
steps, however drastic, they mey huve to take to nip in the
bud this execrable Fuscist growth’”

Ahe words complained of, therefore, have to be cun-
sidered ulso against the background of these other words
which gave rise o them;

1t % clear from page 7 of the record thai defendant set
up the ples of justificution, as well a- that of falF comment ;

In order to come to a correct couclusion, it is necessary
o look at the article ax a whole, and to fix the main charge
or gist of the libel;

It seems sufe to assert thaut the gist of the article is this ;
“*According to the writer, the Police had menhandled (he
crowd at the Quiwi-Sana Nationulivt meeting, Complainant,
in the article apparing in the ““Torch’”, had pledged his
support to the Acthorities in any reasonable steps, however
drestic, which they may huve to take to stop similar demun-
straiions. Presumably, therefore, in the writer's view, he
was pledging his support to eimilar illegal actions by the
DPolice. As a man who had tried to introduce mob law, he
should hide hiz head before condoning similar behavionr on
the part of the Police. By doing that as an ofliciul af 41
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General Workers™ Union, he was trifling with security.........
# step whick might endanger-the Constitution’' ;

It is obvious thut the defence of fair comment does nos
fall 10 be couwidered (apatt from the fairness or otherwise
of the connnent), unless the version of the Qui-si-8ana inci-
“dent as zccepted by the defendant has been proved. ' In fact,
the “words complained of c(m-;tltute (omments based on thut
versio ;

Now, the evidence produced by defendsnt has fallen
short of proving the writer's assrmption that the Police dil
nat hehaved properly on that occasion;

It s well-seitled law that the defence of fair commen:
must be bosed on facts tiuly stated. The writer of the ar-
ticle assumed as irue facts which have not been substantiated,
and ihen proceeded to comment on the basis of those facts.
As Mr, Justice Kennedy =aid in “'Joynt ve, Cycle Trade Pub-
lishing Co.”” 1M, 2 K.B., at page 294, a '‘dictum’’ quoted
with approvil by Master of the liolls Cozens Hardy, in Hunt
vx, Btar Newspaper (o, Lid. 1908, 2 K.B. at pp. 317-320 —
“the eominent must not mig-state facts, because a couunent
cannot be fair, which is built upon facts which are not truly
stated’ ; :

It muy be objected that when the mtiele in guestion
was written, the version of the Qui-si-Sana incident given
Ly Do M ozzi in “"The Balletin'™ of the 18th. October 1947,
hed aleeady eppewted. But it is obvious thet Dr, Mizzi's
protest alone was not sufficient for the writer to assume as
¢ fact the improper behaviour of the Police on that occa-
sion. Iven if, as » result of that protest, the writer honest-
ly believed that vercion to be the true one, this would not
be enough (o exempt him from blame. Odgers, “On Libel
and Siander”, quotes, a propos, the dictum in Carmpbell vs.
Spoiswoods, 3 3. & 8. 769, to ihe effect that ‘‘it is not
‘enough that (he writer honestly believed the facis to be as
he alleged”. 'This appears to be a very sound doctrine, as
otherwise it would be easy {o state os a fact that which 2
not well known or admitied, or proved, and then io make a
‘scathing cominent thereon, which would be justified, but on-
ly if the facts oun which the comment relies were true. The
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defence of fair comment does not extend to cover mis-blate- -
ments of facis, however '‘bona fide” (Thomas Bradbury vs.
Agnew & Co. Ltd.,'1906, 2 King's Bench, p. 688) ;

N It is uppr'euated that, in the great majority of casew
which were vonsidered by the Courts, the unsubstantisted al-
legations of fact, 1o which the comments referred, concerned
the wmpluinunt. whereas in this case the allegutibn of fact,
on which the comments contained in this grticle turn, refer
to the Police. UThus, for instauce, mn the much quoted case
Duvis & Bous v+ Shepstone 1886, 11 App. Case 187, the
writer first mauade serious allegations of fact concerning the
Yresident Commissioner of Zululund (stating that he had
assaulted 2 Zula chief, that he had sev on the native police-
men 10 assauft others, et¢.), and then, upon the assump-
tion thiar these stutements were true, the writer commented
upon the Commissioner's conduct in terms of great severity.

. As the ullegations were not svbstuntiated, the defence of fair
comment wus not considered. But it is clear that, provided
the comment is bazed on that particular ullegatiou, it is nm-
material whether the allegation concerns the complainant ov
not, becuuse the fact remwing that the comment 18 based on
an allegation which has not bien proved to be trué?

Had there been an officinl enguity on the Qui-si-Bana
incident and, “‘ex hypothesi’”, us a result of that enquiry,
it eppeared from the official report thereon that the Police
acted brutally, then ihe defence of fair comment would, apart
from its merits, have fallen to be considered; because the
comment would have been based on an allegation made not
by the writer of the article, but coutsined in » privileged
documeni {see Mangens vs. Wright, 1909, 2 K.B. 8588) ; but
otherwise, it would be sufficient to exemphfy the followm.,’
care — \ Wl‘ll&el states that such and such a theatrical per-
formince wis immoral and obsceve, aud then, after making
that allegation, goes on to guy that it was dlsuad:.uhle on
the purt of X io attend the performance. It is obvious that
only if and when the allegation that the performance was
object'onable had béen proved, would the defence of fair

comment come o be counsidered. In the same way, in the

present case, the writer in effec hat tha T
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“haved brutally st Qui-si-Bana, and theén takes the complain-
ant.to task for condbning fheir conduct by pledging his sup-
port in the atticie which appeared in the ‘“Tarch”. It is
obvious that the guestion of the fairness or otherwise bl the
‘comment would only deserve to be considered st all, if and
when the treth of the sllegstion of fact, to which fha com.
_nent refers, be proved ;.

It is troe that, as it appesrs from pege 53 of the record,
defendant hos requested leave to reproduce béfore this Court
“as witnesse: the Horourable Dr, Bnrico Mizzi, Bilvio Bpiteri
and - Joseph Sciclana. in order to prove facts relating to the
conduct of the Police a1 the Qui-si-8ana mesting, that is,
whether, in their opinion, the Palice used sotive force at
thot meeting and, in the affirmative, whether such violence
was ‘justified.  Thix request was objected to by counsel for
complsingnt ;

- This Court is not of the opinion that this request should
" be: granted.- These witnesses have already given their evi-
dence before the Court below, and the notes of their evidence
are 'at pages 5 back and 6 back of the record. Moreover,
the defendant was granted seversl adjournments by the Mas-
gistrate, and. therefore. had the apportunity to reproduce
these witnesses in subsequent sittings. In fact, these three
witnesses gave their evidence in. the Court below in the ait-
ting of the 20th. November, 1047. The case was then ad-
journed sto the 4th. December, 1947. It wae then pat off
to the Oth. December, 1947, and again left over o the 30th.
December, 1947. Ou this latter day the Court delivered an
order whereby a. forther adjentnment was granted io defen-
* demt in order to enable him to produce.evidence in support
of ‘his twofold ples of justification and fair comment, and
the case was adjourned for that purpose to the 30th, Decem-
ber, 1947. Subsequently, and in that sitting (vide page 80
of the record) -defendant deplared that he had no Turther
evidence to submit in his defence;

Now it-is clear that the indulgence asked for should not
be- granted. There was absolutely nothing '{o prevent de-
fendant from reproducing the afore mentioned fthree wit-
neases befor: the Tirst Coort. In ¥iew of the seversl ad-
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journments granted to him, i certainly cannoi be said that
the leave should be granted on what, technicslly, is termed
“surprise’’. The importance of proving the facts with re-
gard to the Qui-si-Bana meeting, so that at Jesst the defence
of fair comment could be exsmined, was evideni nince the
very inception of the case. That the defendant conld have
shaped his case better in the Court below is no reason for
granting the leave asked for. It is nbt a case of "'res movi-
ter ad nolitinm perventa’ ;

The basic rule was laid down by Lord Chelmsford in
the Houre of Lords in 8hedden vs. Patrick and the Attor-
ney General (1869, 223 I,T, Rep. 631—pp. 684, 545). "'It
i« an_invarisble rule’’, the judgment runs, *‘in all coaris,
and one founded upon the cleareat principles of reason and
instice, that if evidence was in the possession of the parties
at the time of the trial............... and the case ig decided
adversely to the.side to which the evidence was available,
na opportvnify for producing the evidence ought to be giv-
N, " Ar Judge (now Sir) Philip Pullicino remark.
ed in the vourse of hiz judgment in the case ‘‘La Polizia vs.
Carmelo Camilleri”, diapored of by this Court on the 14th.
December, 1929, “‘in questo stadio (that is, on appeal) ai
deve esaminare se il primo giudicante ahbia fatto bene o
male sulle prove che vi erano dinanzi a lui'’ — & remark
which appenrs to be peralle] to that made by The English
Court in the case Nash vs. Rochford Rural District Coun-
eil, 118 L.T. Rep. 129, App. Ct., to the effact thet. if similar
requests be unduly granted, then ‘‘the Court’* -— meaning
the. Appeal Conrt — “‘would not be in the same position in
regard to the case as the Court below..............."";

It might be objected that any evidence bearing on the
Qui-si-8ana meeting may be conclusive, and therefore the
reproduction of those three witnesses should be allowed on
this ground (Powell, On Evidence, p, 702);

Even if this test were to be admitted, it does not seem
that .the indulgence should be granted. In fact, that evidence
would, if successful, have been conclusive only in the sense
that the Court would have proceedcd to examine whether the
comment was fair comment or not. Without the proof that



APPRLL] XKRIMINALI 687

the behaviour of the Police at Qui-si-Bans was reprehensible,
the defence of fair comment does not even fall to be con-
sidered ; because, uv» afore-explaincd, the substantistion of
the fact on which the comment is based is sn essentia]l pre-
requitite to that defence. But even sasuming, simply for
ihe sake of argnment, that the conduct of the Police at that
meeting was brutal, is it trus 1o’ ssy thai, as s consequence,
the comment was & fair comment, and that, therefore, thiee
three witneases should be re-heard in order to prove what
may be conclus.ve? That is now the point;

Now this Court is of opinion that, even if it were to be
hypothetically sasumed thai the Police ill-treated people ¢
the Qui-si-Sana meeting, and if, therefore, the fact being
substantiated, this Courl were to proceed to examine the
mevits of the plea of fair comment, the conclusion would be
atitl ndverre to defendant;

What is fair comment? Comment, ‘'in subjects mate-
ria’”’, means any kind of criticism & observation, animadver-
sion, censure, eitimate, or other matter in the nature bl sn
expression of judgment or opinion upon a subject of public
interest;

With regard to the word “‘fair’’, Bower. in his text.
book ‘A Code of the Taw of Actionable Defamafion', exam-
ines in detail the numerous judements in which the adjective
““fair'" has been used; and although he recognises that the
word has been continually used in case after case, and in
t-entise after treatise, still he considers it unnecessary, harm.
less. and even misleading {nate (t) page 119, and p. 888);

This is, perhaps, going too far, although it ia trae to
say that i1 is not possible to find in any decided cses, in the
Tnglish. Courts, an exact and rigid definition of the word
“fair'* ; probably hecavce the judces have always prelerred
to leave the question on what = “'fair'’’ to the Jury:

But it appears to be safe to adopt the test lnid down
by Lord Fsher, Master of the Rolls, in Merivale va. Carson,
M Q.B.D.. pp. 280281, that is:— “"Would sany fair man.
however exaggerated or obstinate his views, have written
this eriticism?" In the smne ense Lord Bower said that the
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commment musi not exceed the 1e‘1aombie- limits of fair cri-
ticism ;

In Wason vs. Walter, L.R. 4 Q.B. at p. 96, the Court
approved a direction to the jury which stated, ‘‘inter alia’’,
that it was not encugh that the writer made the comments
with an honest belief in their justice; that belief might ori-
ginate in the blindness of party zeal, or in personal] or poli-
tical ‘aversion; the person tazking upon himself publicly to
eriticise and to condemn the conduct or motives of another
must bring 1o the task not only an honest sense of justice,
but also a reascnable degree of judgment and moderation.
The word “‘legitimate’ was also used by the Courts in this
connection ;

Kennedy J., in Joynt vs. Cycle Trade Publishing Co.
1934, 2 K.B, at panre 294 in the course of the summing up,
app_roved by the Court of Appeal, said:— “The c¢omment
must ke such that a fair mind would use uvnder the cireum-
staneces.. ............ ™

There is no- doubt that these ““dicta’’ are helpfnl n ]udg-
ino‘ whether — even if one were to consider, “‘ex hypothesi’’.
as proven that which has not been proven, i.e. that the Po-
lice used needless vidlence at the Qui-si-Sana meeting — the
comment contained in the article under review was just or
not’;

This Court is of opinion that it was not. The sitting
Judge is aware that great latitude musl be given to articles
of u political nature. He is equally aware of the very sound
recommendations contained in the address to the jury made
by Mr. Justice Fitzgerald in R. v. Sullivan, Irish 8t. Tr.
1368, 11 Cox, C.C. 53, when he advised them not to be car-
vied away by mere strong langusge, and to look at the atticle
in a fair, free and liberal spirit, They should recollect —
the learned judce continued — that they were dealing with
political articles, for which a great latitnde must be given;
they were dealing with a class of articles which, if written
ina faiy epirit, mlvht be productive of great puhhc ooH and
were often necessary for public protectmn ‘They should deal
with-such articles — he concluded — in a broed spirit, allow-
ing a wide and fair margin_Jooking upon the whole, not on
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isolated worlds (See Folkzrd, Law of Slander and Libel, pag.
618). Bui, even keeping these memorable words in view, in
the present case one cunnot come to the conclusion that the
comment was a legitimae one;

In tho article which appeared in the ‘“Terch’, what was
said was this: “The G.W.U. is solidly behind the authorities
in any rearonable steps, however drastic, they may have to
take to nip in the bud this execrable Fascist crowth™;

Auny luir-minded mun will agree that it is a long_way
from saying simply this to interpreting it as a promise of
“solild support” — in the words of the incriminated article
—“to misguided partisan policemen who illezally vse force
against innocent cilizens, men, women and children, of all
ages'’, anl to saying that “'behaviou- of this sort, by Police
and (. W.TU. officials, is trifling with public security”’. It
cannot certainly he stated that the writer of the article brought
to task, in making that criticism, 8 reasonable degree of
jrdgment and moderation. Nor can it be said that a fair-
minded man might, upon the words of the afore mentioned
srticle in the “Torelh’™ | homa fide’” hold the opinidn ex-
pressed in the article complained of. It is clear that the
remarks, to which complainant took exception, exceed the
recsonable limits of fair eriticism, even taking into consider-
ation the political nature of the article. No fair-minded man
would say that the animadversions contained in the latter
article — indeed the imputations it containg — arise fairly
and legitimately out of the ‘'Torch’ article;

It follows, therefore, that the request for the re-hearing
of the three wiinesses afore mentioned is nof even supporied
by the sragument that their evidence may be conclusive, be-
cause the whole point reaily comes to this: so long as the
Qui-si-Bona incideni, in 20 far as it is cla‘med by defendant
that the Police acted brutally, is unsubstantiated, the de-
fence of fair commeni does not even fall o be considered,
because any such deferce s barred if the facts, on which the
comment is made, ae not proved. 1f the facts, '‘ex-hypo-
thesi”", are tzken io be proved, then the comment is not

78, Vol XXXIIL, p. 1V,
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just, and defendant is ~tlll not entiiled to the immunity of
fair comment;

For the-e reasons ;

This Court dismisses the appeal and affirms the jucdgmnent
of ihe Court helow. The cosis are to be paid by defendant.
Th: feex due o Counset a.e wxed a< follows: 10x. for the
stiing of the 8th, March, 1948, and that of today. and 12s.
for thav of the 2nd. April, 1948,
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