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Ist. September, 1948,
Judge :
The Flon. Mr. Justice W. Harding, B.Litt., LL.D,
The Police iersus Joseph J. Beorey (*)
Exhibits — Rule Governing Their Production,
tn swmmeary praceedings the rule rvegarding the erhibit of doew-
ments, ux well as the practies is, whenerr o document 1o exhibited,
either o amnde g mention uf the fact uf the document being atiach-
e (o fhe writ uf sumoarons, axdfor fo cater an the document itaelf,
Hirough the clirk af the Court, g record of its production.
Huterrer, if this rule and praetice is not followed | thia omiazion does
niut lead fo the consequence that the dociment har not been pro-
peely cahibited, wnd Heat counsequently it is to be considered ux
totaly nwn-cristent, *he pmduéﬁon and identity of the dvomment
may be proved by other meapa, prm-niad the Court i satisfied
thud such 6 proof hos been made, ond alas that no wrong has besn
veeasivned ta the defendant by thix omission, In nu?h a case, the
tlea of the irreqularity of production uf the documeni and of its
Haw-ewristence, cannot be npheold, ‘
This is an appee] entered by the defendunt from s judg-
meni given by the Criminal Court of Magistrates for the
Island of Malta on the 14th, Mey, 1948. The charge brought
forward arainst the defendant is that of h&vmg, by means

(") Vide subsrquent judgment in this case, given by this Court
on the Sth, Novemher, M8 (published).
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of an ariicle in the "‘Bulletin'’, a newspaper whereof he is
ihe editor and proprictor, ditectly incited persons to diwobey
Ui liw cmbodied in the "'Census Act 1948” (s8. 8 end 10
hereof), 'I'he Court below found hisn guilty in terms of the
cliarge and sentenced himn to the paymemnt of a fine (inultu)
of £50. and moreover ordered ¥he suspension of the public-
stion of the newspaper afore mentioned for s period of two
wmonths ;

_ In the hearing Lefore ihis Appeliste Court, defendant has
set ap the pleu ihat the copy of the newspaper, cohtsining
the article vomplained of, wes at no time properly exhibited,
und that, consequently ss the Court below did not have be.
fore it the article in respect of which the charge i made,
it could not in wny wuy find defendant guilty, and ite judg-
men: should be quasied;

Thix point was argued at length by counsel for the ap-
pellant s the Crown Counsel, and written submissions were
ulso put before the Court;

The gist of the issue now raised may be put as follows:
wis the copy of the newspaper containing the incriminated
article prope'ly exhibited? If it was, then the appesl falls to
be deslt with on the meriis; if it was not, then there was
noili'ng on which the Magisirnte could huve come to the con-
clusion contained in the judgment ;

In order to clarify matters, it shovld be stated at the
outset ihat, in point of fact, the copy of the '‘Bulletin™
exists in the record at page 3, bui the point mede by the
learned counsel for the defence is that it was not exhibited
in terms of law — which, it is urgued, is tantamount to its
not being exhibited at all;

There is, of course, no doubt that ouve of the oldest legal
waxims i~ that thous expressed by Bacon : “‘nihil habet foram
ex scena' ; that is. the Court has nothing to do with what
is not before it. Nor can there be uny doubt that what is
not “‘properly’” before the Court is not legally befove it;

““This ‘maxim is only gualified in =0 far as there are cer-
tain ‘mutters which are considered too notwricrs to require
proof, and such mabters are therefore “‘judicially noticed". .

__that ic ta wsa &dFer——e—t——
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nsune without requiring sny evidence thereof. As is siated
in Cockle's ''Cases aud Statutes on the Law of Evidence"
{41 Edition, page 18), it is impaossible to state vompletely
the matters which the Court will judicially notice; but uny
maiter of such common knowledge thut it would be an insult
1o intelligence to requirc proof of it would probsbly be dealt
with in ihis way. Bir Jumes Steghen gives s list of tweive
kinds of matters which would bé Jadicially noticed (Dig. Bv.
Art, 38). Wiils classifies the maiters under. thres ~ hesds
(Wills; '10). T'owell deals with theee . matters, in h's text-
book *‘On Lvidence™ at page 148 (1010 edit.}, Judge Taylor
mentiony them “'in cxtenso’ at pigé 8 Vol. I of hu treatise
on the Lew of Evidence (1908 ddit.). Morebver, judicial
notice is reynired by statute of muny matlers. IF is certain,
however. thur the incriminated artile in a case of this naturs
is definitely not & matter which may be judicislly noticed
without any proof. 1n the pressni case, therefore, one munt
revert 10 the rule contained in the above guoted maxim '‘nihil
bhaber forvm ex scens' ; _ ,

Waus ihe newspuper marerially existing st page 8 of the
record properly exhibited? : S

If this ruse were one triable on indictment, and the pro-
veedings before the Mugisirate were in the nature of s pre-
liminary enquiry, ihen the point wonld fall to be deslt with
under seci:on 408 Chap. 12 Rev. Bdit., which lays down shat
“every document produced in the course of the enquiry shall
be counte--+igned by the Magistrate, and & record of such
production shall be entered on the document itself by ¥He
Registiar or the officer acting on h's behalf””. The present
v, however, iy one of summary jerisdiction, sud triable
by the Court of Mu.istrates as a Court of Criminal Judica-
iure. There is no similar provision with regard #¢_summary
proceedings; nor j» 1he afore quoted provision yoade spplic-
able to sammary proceedings as in other cases ss, 439 to 424
or 500 to 528 ibidem. What, therefore, is the rule in summary
proveedings? : -

According to a practice of long standing, borne out by
the personal experience of the sitling Judge over the lagt
twenty yuars, and by the inspection of various Court records;
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it is almost invariably the rule in smmmary ceses, whenever
# documment is exhibited, either % make a mention of the
faci of i's being attached to the summeonrs, and/or to enter
on the document itself, through the clerk of the Court,
record of its production. Thus to quote some past cises, at
random, in the Criminal Appeal ''The Police vs, Degiovanni’’

13th, May 1931, a record of the production of the newspaper
mentibned in the charge wus entered on the docvment itself
thas— "Il 12 luglio 1980 — Plesentuto insieme colla cita-
zione — G, Ca.ssal P.L., acrivano’’

In the Criminl Appeal “The Pohte vs. Anthony Barto-

13th. November 1937, the fact that the newspaper was
atwched 1o the suinmone was duly recorded by the very word-
ing of the summons itself, thus:— +'Dokumenti mdabhlin
mué-Gitagzjoni’ ;

I the Criminal Appeal ‘'The Police vs. 8ir Gerald
Stricklend, 17th, April, 1925, the words "Doc. A" in the
wrii of suminmous showed that the newapaper was being at-
tached io the writ; and »milavly, in the cuse “"Miller was.
Beotey'', disposed of by thi: Court on the 20th. Junumy
1948, the words inciuded in the writ of summons *li kopj:
t: egl’!u tinsab mehmuza ms' dan i-att’', gave clear notice that
the newspuper was atiached to the summons;

Th'; has been undoub.edly past practice, end this un-
doubtedly is the practice which should be followed, and the
Mayistrates’ clerks should be strictly instrncted not to de-
part from this very sound me:hod of procedure with all its
undisputed “'auctoritas usus longaevi'' ;

Now, what happened in the present instance?

Alihovgh in the writ of aummons there is a detailed re-
feremce to the parricular newspaper and to the particular at-
ticle m question, there is no mention of the fact that the
newrpaper was being attached to the writ of summons. There
is not, in other words, any mention of any exhibit together
with the writ of «ummons. The newspaper in guestion, con-
taining the artice complained of, exists at page 3 of the
record, but the Magistrate’'s clerk failed to follow the prac-
tice of writing on the document itself the fact that it was
being filed by sv-and-so on such-and-such a date. In other
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wo:ds, .the afore said practice was not followed, not.even in
part.  Inspecior Emmanuele Agius, the prosecuting officer
before the Cou-t of First Instance, in his evidence before thia
Cour;, stated that the document in question was, in point of
fact, attached to the writ of summons, and was handed to
the Mugistrete together with the original of the summona
before the charge was read out to the defendant. In read-
ing out the.charge the Inspector naturally read an well the
details referring to that particuler newspaper and to thaf par-
ticular asticle, but he did not .mention that the newspaper
was heing attached to the summons; _ 7

Those ave the facts. The '‘usus recepius’’  .afore men-
tioned was not adhered .o by the Magistrate's clork.  The
point is now : what are the legel consequences of this omis-
sion? Does the omission lead to the conclusion urged by
conngel for the defence, that s, that the document should
therefore be considered as .totally non-existent, and the de-
fendant acquitted in the ahsence of any proof.of the incrim-
inated article? The sitting Judge, after duly considering the
point, hea come to the following conclusion ;

As has a'ready been stated, in the case of offences trinble
on indictment, the procedure whereof s more formal than
that in summary cases. in which the Court procesds '‘de
pland’’, 'the rule is that in section 408 afore quoted, socord-
ing to which the document must be counter-signed by the
Magistrate, and a record of its production must be noted down
by the Registrar or the officer acting in his--behalf,. Now,
sypposing this were a-case triable on indictment, what would
be the concequences.of the vielation of the provisions of this
scetion?

This question has already been considered by this Court
congisting of three eminenl judges (Chief Justice 8ir Anto-
nio Micallef, Judge 8iv Salvatore Naupdi and Judge Dr. Igns-
zio Schembrid in the case ‘‘The Queen vs, Ignazio Agivs™,
10th. April_ 1866, wherein, commenting on -the afore said
section 408, then scetion 3858, of the .Criminal Code, thie
Court lail down the very aound principle that the Magis-
trate's rignature and the Registrar's entry of production re-
gnired under that section had no, bearting- on the admissibility
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of ihe document as a proof, bit merely intended to show that
the document had been in fact produced and thst it was
the identica! one put before the Court. Such production and
identity could, however, be proved by other means. This
Coeri in fect said:— “*Che il difettc del conirassegno del
magistraio e del cetificato del registratore sui detti documen-
ti, come & prescritio nell'articolo 358 delle dette Liegzi. non
ha alcuna influenza sull’ammisaibilitd dei detti documenti in
prova, ma aolnmente potrd essere allegato quando si volesse
far uso di tali documenti e non si provasse con slfri mezzi
la loro identith ed esibizione. L. prove legali concernenti
la esibizione di documenti presso I'autoritd giudizisria sono
indipendentt detla forza probante infrinseca de] documento,
cd il detto contrassegno del magistrato ed il detto certificato
della_esibizione su’lo stesso documento non ha altro scopo se
non quello di far provare I'identitd e la esibizione del docu-
mento, indipendentemente e senza la necessitd di ricorrere ad
altri mezzi di prova di tale identitd ed esibizione'"; '
The sitting: Judge entirely concurs in ihis view taken by
his predecensors; to which perhaps it should be added that
the Court must be satisfied that no wrong has been occa-
sioned to the defendant by the omission of the prescribed
formalities ; , .
Now, this construction of the purport of section 408 afore
quoted is applicable ‘'z fortiori’’ to the case of a document
in summary proceedings ; not only becanse what is {olerated
in formal proceedings should ‘‘multo magis”’ be tolerated in
sommary proceedings, but also because, after all, the prac-
tice afore mentioned, obiainiby jn smmary
{that is, an express mention of the exhibition of the docu-
ment in the summons and/or a record of its production writ-
ten on the document itself by the Magistrate's clerk) is more
or less tantamount o the procedure under section 408 afore
quoted ; ‘
. Applying this test, therefore, io the present case, the
issue is narrowed down to seeing whether, failing the obner-
vance of the practice obtaining in summary proceedings, the
production and identity of the document have been satisfac-
torily proved by othér means; - ' '
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The Court i« satisfied that this proof has been made (1)
by the uncontradicied evidence of Inspector Agins, who stated
that ihe docament :t page 3 was in point of fact attached
0 the writ oi summons, and that he identified it as sach;
(2) by the circumsiance that the newspaper so exhibited is
numbe ed in the proper numerical asquence of the record.
'This circumstance is important, because, if the document had
not besn produced, or had it been inserted afterwards '‘extra
icdicinm'*, then it would not have come in at all in the pro-
per paging of the recod. Judge 8r Philip Pullicino, in an
appea! which came before him (*‘The Police vs. Camilleri’’,
14th. December, 1929), very properly grounded one of the
reasons of the judgment on the fact that the document had
not been paged, and that, were it to be counted, the num-
ber of pages of the record would exceed those certified to by
the Reginirar on the hack of the cover of the record. The
argiment is equally applicable ‘s contrario sensu’’ in this
cese; (3) by the fact, duly recorded in the proces .verbel at
pace 5 that the Police made expresa reference to the article
i question ;

Nor shonld one omit to note that no contrary evidence
of any kind has been tendered or attempted to be made by
the defendant. Once the Prosecrtion discharged the ‘‘onus”
taid upon it of proving ‘‘aliande’ the production and iden-
tity of the document, the burden of proving the contrary was
shifted on to the defence, who did not, as haz been stated.
offer or attempt to make any proof displacing that of the
Prosecution ; : . '

This Court does not hesitate to say that no wrong what-
soever was occasioned (o defendant by the fact that the pro:
duction and identity of the document was not proved in the
wsual way. Indeed, since the very first sitting of the case
(vide proces verbal at page 6) the accused declared that he
was theé editor, proprietor, printer, publisher and writer of
the eriicle in question. Further, in his nbte of submissibn
nt paze 18, defendant dealt with the contents of the arlicle
in question. At no stage of the proceedings waos any ques-
{ion raired as to the production or identity of the exhibit at
pige 9: indeed, throughont, as ir evidenced by the record,
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the existence of the exhibit was impliedly common ground
beiween the prosecntion and the defence. This Court & aware
that the doctrine of '‘esfoppel’”’ (in particular, estoppel by
conduet) is o rule of civil actions, and has no application to
¢rimingl proceedings ; but, as is remerked in Poweli’s ‘‘Prin- -
cipies and Pract'ce of the Liew of Fvidence'’ (page 449, 1910
edit.), in ¢iminal proceedings '‘matters which in civil se-
tions ¢reate an estoppel are usvally so cogent that it would
be zhnost useless to se: wp a different story”’. Defendant’s
l'ne of conduct and defence before the Court below was such
26 to imply the acceptance of the fact of the production and
identity of the exhibit at page 3;

For the foregoing reasons the Court dissllows the plea
set up by difendant. and orders that the case be proceeded
with.
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