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13th. Februan, 1931
Judge :

'The Hon. Mr. Justice W, Ha:dmg..B,Llit LL.D.
Vice Admirsl Godfrey Alun Brovke Hawking, 8

C.B., M.V.0,, D.8.0. ne. et.
versus
Cecil Pace ne. et.
Salvage — Towage — Danger.

Mere tuiggge service is confined tn eessels thut huce veceived no infury
nr damage: and mere fewage researd is pugable In those coses ondy
where the ressel peeeining the service iy in the some condition
she would ardinerily be in without having encountered uny Tam-

_ayge or accident which wmay affect her aafety, if lefi without us-
sistance,

4 towage service may be described as the smployment of one vessel
tn expedite the voyage of unvther, when nothing mors is requived.
If something more 1s requived than acceleration of progresi, then,
although the sercice may not be attended with any danger of the
towing vessel, the sercice may be Jewmed of a salvage character.

The danger need not be imuinent, It @il be sufficient if; at the time
the assistarcr iy rendeced, Hhe ship has encovntered any damuaiye
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-or misfortune which might possibly expose her to destruction if
the serviee were ot vendered, '

The extent of the dumuge & one of the fustors usually taken intv con-
sideration in fieing the amount of the sulvage rewdrd.

It by the towing of a vessel the vessel fowed was taken vat of o state
of reasonalle apprehension of danger, then the towing vessel is
cutitled to salvage jcwurd,

Plantiffs proprio et nomine, after prefacing, in the afore.
sald writ-of-smninous, that the vessel 5.8, Mediterranean, 1
pussenger bout, 202 tons, belenging to the * Medimar Naviga-
tion C'o. Ltd.”, was Iving aheout twelve (121 iniles off the Mal-
ta breakwater, witli her engine dimnaged. with 32 passengers
un board, bound for Syracuse; that H M. Tug " Robust™,
at 2,23 wan.. bad proceeded te the assistunce of the vessel and
towed her to harbour; that consequently thev ure entitled to
a reward for ~alvage service, which defendant Pace nomine is
contesting; praved that ‘1 it be declared by the Houourable
Court that plaintifTs proprio et nomine are entitled to salvage
(2) that such sulvage reward be Liquidated by this Court; anil
3} that defendunt Lace noniine be condenimed to pay to plain-
tiffs proprio et.nomine such sum as shall be liquidated. wuv-
iy it= apportionment amongst plaintitfs themselves, either by
arrangement between thewnselves, or on sepmate proceedings.
With interest ar six per cent (691 per anuum frorm the date
of liquidation, and with costs; '

In his statenient of defénce at page 26, defendant Cecil
Pace noinine submitted that, although it was true that the
8.8 Mediterranean was damaged. it was in no danger when
plaintiffs rendered o simple towage service; consequently
plaiintifis are hot entitled te any salvige awiard, but possiblv
to a compensation for towage whiclh, bawever, is not inelud-
ed in the sammons;

Omiissis; -

The first und wain point to be settled is obviously whe-
ther the service was a salvage or a towage service:

The facts do not appear to be in dispute, The 8.8, Me-

") Vide subseguent judgment re assessmint ol award delivered
on May Rth.. 1951 (published in thix volumer.
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diterraneun was proceeding to Syrucuse frous Maltn. At abont
11.30 p.m., when about five miles "off the Grand Harbout
breakwater, the main engines and suxiliury ‘fimpchinery be-
came completely immobilised ‘in consequence of the 'hoiler
tubes having caught fire owing to the boiler having been left
short of water. Two red lights were hoisted to indicate that
the vessel was ‘‘not under command’’. The Masfer instructed
the wireless operator to commiunicate with‘Ma‘lfiyand asked
for the assistance of g tug-boat; but, owing to the breakdown
of the machinery, the operator was unable to get in touch.
At about tidnight, the Master observed a ship to the North
LKust, and he burned red hand flares to attract hier attention.
and ut 00.03 a.m. the vesse]l approached the .8.8. Mediter-
ranean. The Master then lowered a life-boat and sent u verbal
message to the Master of the approaching ship, asking him 10
signal the Palace Tower requesting thai 4 tug might be sent
to the 8.8. Mediterraneun. By this tinie the fire had gone out
of its own accord. The Muster of the other vessel, that is, the
American stemmer ‘‘Cape Race'’, suggested giving the 8:8.
Mediterranean a tow into harbour; he aJso problissd lowering
his motor life-boats to take the passéngers HESYibour. - The
Master of the *‘Mediterranean’ replied ‘that*tHp dnly thing
he required was tug assistance; to which th_o%’stet of the
American steamer replied that he would remain in attendance
until he saw the tug-boat approaching. 'T'hen H.M. Tug "‘Ro-
bust’* arrived, passed a towing line from her stersi. to the bow
of the “Mediterranean’” . ut approximately 4.15 a.m_, and took
her in tow, arriving at the Grand Harbour at approximately
$5.15 a.m., when "‘Robust™ slipped the tow and secured the
“Mediterranean™ alongside und berthed her at the Fish Mar-
kel. The "*Mediterraneun’’ dropped anchor at 6.40 a.1u.. and
wus secured at upproximately 7'a.m., when the Tug cast off;

The assistance, therefore, consisted in proceeding to sea,
taking the B.B. Mediterranean in tow. and bringing her to
anchorage in the Grand Harbowr. The towing operation wis,
4a such, a simple one, with no danger to craft or crew. The
weather conditions were favourabie. The fire on board the
8.8, Mediterrunean had already burned itself out. ‘The whole
operation from the time the Pug prepared for =ea at 2.15 a.n.

hY
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to her securing the 5.8, Mediterrunean in the Graud Harhour.
at 7 a.m., took fowr hours and forty-five minutes:

With regard to the element of dunger to the 8.8, Med:-
terranean, the nautical expert appointed by the Court has
expressed these views. T'he fire was out.long before the arrival
of the Tug. As u result of the fire, however, the dynamo of
the 8.8. Mediterranean was put out of act'on and all current
failed, and the wireless was pur out of ure. The vessel's en-
gines were cornpletely iimmobilised, and she was helpless, not
being uble to use her power. In uvrder to become seaworthy,
the vessel had to be put in dock. and new boiler tubes got out
fromn HEngland. At the time the vessel becamne immobilised,
and throughout the operation, the weather was fine, Owing
to the favourable weather conditions, there was no umnediate
danger to the vessel; bui as she was 1ot under control, ler
engines being hnmnobilised, she was ut the merey of the ele-
meunts; and, had the weather Jeteriovated. the consequences
to the vessel might luve been serious. Front the time the ves-
sel was not under control to the time of the arrival of the tug,
~he drifted about five or six miles in an easterly direction
away from Malta. At the time the vessel was humobilised.
she was about five miles from the breakwater, at o depth of
abowt 70 fathoms, where it would not Lave been practicable
to unchor. Properly speaking, there was no distress signal, as
the hoisting of the two red lights is not in itself a distress
signal, or one axking for assistanice, but merely a warning to
nther vessels to keep clear Tater-on the nautical eXpert, on
betny examined on his veport, added that the American steaun-
er would, in the ordinary course of things. huve the necessar
equipment to tiake the ““Mediterranean' in tow inte harbour.
However, the fuct that the "“Cape Race” was in attendance
did not entirely remove the danger set out in his report, hut
would have lessened the danger. The danger would not be en-
rirely retuoved, as it would be difficalt for the “Cape Raee™,
which is not a tug-boat, to manoeuvre properly in towing a
vessel which iy not under control.  Tf the 'Cape Race'™ had
towed the ““Mediterranean™ into harbour. the dimger woul!
not have bken  serious danger. but there would have besn
sorne difficulty. Drobablv, had the vessel been towed by the
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“Cape Race'', she would have teen towed not in the Grand
Harbour, but in Marsascirocco;

The whole guestion hinges on the possibility of danger;

Kennedy, in his text-book A Treatise on'#im Law uf
Civil Salvage“ 1891 edition, page 23, remarks that there ix
no doubt that in une class of sulvave c.la:ms viz, tha. which is
made for towing a ship which has received damage the Court
of Admiralty has always taken, in respect of the pos\‘hlht_v of
danger, 2 very liberal view in favour of the claim;

he rle 'in subjecta materia” is that to be gathered
from the judgment of Dr. Lushington in The Reward (1 W.
Rob 171 at p. 1771 and The Princess Alice {3 W. Reb 138 pp.
149, 110); that s :—

1. Mere towage service is confined to vessels that have
received no injury or dainage. Mere towage reward is pavable
in those cases onlyv where the vessel receiving the service is in
the same ¢ondition she wonld ordinarily be in without having
encountered any damage or accident which may gffect her -
safety, if left withcut assistance;

2, A towage service may be descnbed as the. erﬁxlovment
of one vessel to ec,pedste the vovage of nnother, when nothing
more is required than the wc'elemtn of progrers (Kenned;
pp. 22, 23); ‘

In Roscoe's ""Admiralty Practice” (1903 edition. puge
136} it is thus stated :— *Tf zomething more is required than
expedition, and something more than acceleration of progress.
then, aithough the service may not be attended with any gan-
ger of the towing vessel, the «ervice wmay he deemed of a sal.

vage character. That is fo say, the question for the considera-

i‘\h nf the Ot will he mhothar 11 10 & onra of awdinerv, fau
o1 e Loury will De Whetner it i a cake ol oramnsry. iow

age, or whether there are any other ingredients which wouwld
justify the Court in considering it rather in the nature of a-
salvage servee’ . Tt may be, of course, a salvage service '‘of o
verv inferior character’” (vide note 'Q'" jhidem);

In the present instance, it was not a case of ordinary
towage service rendered to a vessel not disabled or in distress.
The vessel was disabled;

The point is : wae there such 4 danger as might have af-
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fected the safety of the 8.8.Mediterranean, if left without
assistance ?

It is important to note that the danger need not be im-
minent. In Lowndes’ “Law of Geunersl Avelage 1912 edi-
tion, p.. 177, it is stated that the ulnp must be, to found a sal-

vage claim, .mtuud\ or prospectively in danger........... Nor it
is necessary that the danger be muminent... ... .. " In the
Charlotte case {1848) 3 W. Rob. 65, 71, Judge Lushington
said :— It will he safficient if. at the time the assistance ix

rendered, the ship hins encountered any damage or misfortune
which might pom])l\ expose her to desertiction if the serviees
were nat rendeved”’. This Court. the, presided over by Judge
Cranude. i the case 'F:u'den vs. Bover'”, 28rd. October, 1925,
Malta Law Reports, Vol. XXVIT Part TIT, p. 397, quoted
with approval from Smith’s Mevcantile Law  the .passage
wheérein it was stuted that the possibilirv of destruction is suf-
fictent; )

N’nw in the case hefore the Court, the 8.8. Mediterra-
nean had suffered damage (which need not he a damage re-
sulting from the perils ol the seas—vide Lowndes, ihidem p.
1773, and was disabled and immobilised. She was at the mercy
of the elements, and there wus the possibility of destruction.
if the weather had deteriorated—the possibility of her sufety
heing atlected;

It 1s true that the American steamer was standing by till
the arrival of the Tug, but, in the opinion of the nuutical
expert, the danger was not removed thereby, albeit lessened.
Even in the fair weather conditions plevallmg it would have
been difficult for the "Cape Race” (not being a tug-boat) to
manoeuvre properly in towing a vessel which wag not under
command, Had the weniher deteriovaied. this difficnlty wont]
have increased considerably;

The extent of the ddn;,m ix one of the factors usnally
taken into consideration in fixing the amonnt of the. ‘m]\m-m
award. The prezence of the - ('app Race” would prehumdbl\
have a hearing on the amount, bui it does not make the sor-
vice. rendered h\ plaintiffs proprio et nomine a mere lowuge
serviee; hecanse, notwithstanding the attendance of the ‘(".lp-
Race™, the possibility of f]"ll'l”(‘? pavtienlarly had the wea-
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ther deteriorated, still persisied. ‘U'he possibility of the wen-
ther deteriorating must be considered ;

Tn the Ellora case (1862} the vessel, which was carrving
mails and passengers, lost her propeller during the vovage
from Alexandria to Malia; but, be'ng fully equipped as a sail-
ing ship, made sail..the weather heing fine. She was then
towed into Malt: by another steamer without difficulty. and
in moderate weather. Tt was held that the towing, even thongh
clearlv there was no nnmediate or imminent danger. deserved
snbstantial salvage remuneration. on the uround simply that
ahe might be immnanageable in the event of.a storm coming on
{Kennedy. p. 19; Lowndes, p. 177):

Amzain, in the Ella Constance case, 33 1., J. Adm, 101,
p. 193, salvage was anarded to the 8.8, Tsis for towing a ves.
ael which was in distress for wont of {fael, and the desree of
dunger was thus deseribed by the Conrt - — Tt 1z 2 case in
which there was no immediate risk. hut there was a possibl.
contingeney that serious conseqitences might have coaned’’;

Tn the case of the White Stur (ILR., 1 Q. & E. 68. p. T,
a sailing ship, otherwise undamaged, which had slipped both
her anchors off Folkestone, but still bad on board a powerful
Trotman anchor and chain, was taken in tow in moderats
weather. The Trinity Masters remarked, in awarding salvage,:
that even though the salvaged vesse] was not exposed to ini-
medinte peril, contingencies might arise, in which, having a
single anchor, whatever itz size or streagth. she would be ex-
posed to risk and perii’; .

A text-writers sav, the dangor st he "' reasonabie
canse of appreliension” . That this wue the state of the vessel,
appears ta he zlwo horae ont by the Gaet that the Mastor had
instructed thie passengers 1o asseible aft in the sadoon. and
the life-boats were sor ready for lowering, Another recent
case, which may be gueted, is thal of the Bt Melante, Dec.
911, 1946 (Llovd's Calendar, 1950, p. 379, This wis o »tela-
trawler which had its propeller fouled by trawnl. Tt was rowed
it moderate weather, There was a0 smaediate Janger, and
ather trawlors were in 1lie vieinirv, - A wsitlvage rewanrd was
allowed;
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...... i m\n,
{'ounse! for defends nt, in the ecourse of his oral subir

stons to this Court. p essed the e peint that in the reports made
lw plaintifis, and filed in che record. it is stated (p 7) that

“‘the opera.tmn was neither (ifficult nor dungerons” | and, at
page 8. “‘if assistance had not been renilered, “the vessel would
not have been exposed to any dangers, due to an unidentified
man-of-war standing bv''. These statements do not alter the
legsl stand-point. In this case the salvage award is not being
hased on the danger to the tug. Moreover, whoever drew up
the veport, was referring to immediate danger, and was not
considering the legal aspect founded on the possibility -of dan-
ger;

This Court therefore, tinds that the cervice was not mere
towage service requiring mere expedition or acceleration «f
progress rendered to an undamaged vessel, but was a service
rendered to a vessel which was disabled and not under con-
trol, with the prospective danger of her safety being possibly
aﬁected in the event of the weather deteriorating — which
danger was lessened, but not removed, by the fact that the
American steamer was in attendance; in as much ag, for the
rearons stated by the expert at page 69, towing by that steam-
er wonld have been difficult, and the difficelty wonld have in-
creased had the weather deteriorated. By the towage for which
plaintiffs are claiming, the vessel was taken out of a state of
rearonable apprehension of danger;

The Court, therefore, ad]nduee on the first demand hv de-
claring that p]alnmﬁ: proprio ot nomine are entitled to saivage
award;

Costs are reserved 10 the final judgment;

The case is adjourned to the 28th, Februarv, 1951, for
turther hearing on the vest of the merit.
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