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200 ta” Frar, 1957,
Imhallef :
L-Onor. Dr, W. Harding, B.Litt., LL.D.

Salvatore Cannata ne. versus Kaptan Emanoli Skapinakis ne.
Navigazzjoni — Kolllijont fug.il-Babar -— Bastiment —
Danni — ‘‘Overtaking’’ — Sinjali — Weglifonss —
Ordar-in-Council tat-13 ta’ Ottubra 1910,

Skand ir-Regolamenti dwar -KoWizjonijiet Fugq il-Bakar kv statwit
i bastiment Ui jilkag hastiment w jphaddih, okandu fiomm rulin
fi-priizzjoni W jevita dak ilbastiment (“owt of the way' )} wagt
B ilien qieghed joghmel dik il-maruvva. Jekk fikser dan ir-rego-
Tament w ssiv Lollitioni bejn ii-Zeieq bastimenti, il-bastiment [
laliaq Nleliar dowwa  responsabili ghalldeollizioni «  gXad-danai
fansmpirensyods

Biex ikun hemm din srovesponsabilibd hemm bionn 1 jhun hemm neghi-
sienza; u wepugoas fa' osservanwa for-regotaanenti fil-materin hu-
wa negligenza 1 ticeeadi responsabili tad-danni Wl min fikser
ir-reqoelamenti,
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Ie-sinjali 1 jaghmel il-bastiment Uil bustiment ichor gliandhem isiru
bi “‘stetm whistie''; u ghundhewm ity fi imien utili,

. 1kQorti, — Rat ic-citazzjoni 1t Bhe l-attur, Al-kwalith
tieghu ta’ Kaptan tal-bastiment tus-sujd ‘‘Sebsstiana Mad-
re’’ - ‘ppremetts jLi fit-8 ta’ Settembru 1950, wagt li kien gej
lejn il-port tal-Belt, u fil-limiti ‘territorjali ta’ Malts, il-bms-
timent - taht il-kiand tieghu gie investit will-vapur '‘Gucu-
mermann’’ u sofra hsara konsiderevgli; illi, bhala konsegweun-
»a v’ dina l-hsars, l-attur kellu telf iebor konsistenti fil-pag:
ta” J-ekwipagg, spejjez ta’ manutenzjoni, u giiegh li ma jkunz
jista’ jaghmel bilii ma jkunx jista' jmur ghes-sajd dment li
“thun ghadhu t'ssewwa l-istess hsara; u li ta’ dawn id-danni
reali u eventwali hu responsabili l-konvenut; preyjs, jekk
hemm .bionn, id-dikjarazzjoni li dan il-konvenut ma vsser-
vax ir-regolsmenti tan-navigazzjoni u ma ghamel xejn biex
jev.ta l-istess kollizjoni, talab }t l-konvenut nomine jigi kun-
danpat thallas lLil-attur pomine, in I'nes ta' danni, dik is-
soinma li tigi likwidata mill-istess Qorti, jekk hemm bZoun
bi-opers ta’ periti. Bl spejjez, komprizi dawk tal-mandat ta'
l-impediment tal-partenza tat-8 ta’ Novembru 1950, konira
L.konvenut, interpellat ghas-sub'zzjoni;

Omissis;

Peress 1i hu spedjenti i tigi deciZa, qabel xejn, il-kwis-
tjoni tar-responsabiiitd ghall-kollizjoni, u t'gi b’dan il-mod
proveduta d-dikjurazzjoni ‘pre-ambula” . mitluba mill-attur
fic-¢itazzjont ; -

Wara 11 ezam'nat l-attij et tal-perizju, komprizi d-depo-
zizzjonijiet mighura ;

Tkkunsidrat;

Li-espert nominat mill-Qorti wasai ghali-konkluzjoni illi
ghall-kollizjon” hu responsabili I-konvenut, peress 1i l-basti-
ment. tieghu ““Gremuermann™ lahag v ghadda (*'overtook™)
il-bastiment ta’ l-uttur, u ma zanmmx ‘‘clear’” minng waqt li
qed jaghmel hekk ;

Skond ‘r-rego’ament nru. 24 tar-Regolamenti dwar il
Ro'lizjonijiet, hm statw't (F “‘every veszel, overtaking an-
other. shall keep out of the way of the overtaken ves<el...... B
Fag dan ir-regolament ibbaza rahu t-tekniku.  L-Tmhalief
<edenti jzid i dawn ir-Regolament: huma applikabili  ghal
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Muita, ‘ukwantokké gew publikati bl-Order-in-Council tat-13
te' Ottubru l9lU li gie mxandar fil-Gazzetta tal-Gvern no.
5341 ta’ 120 ta’ Junnar 1911. Jinghad fid-dspozizajoni pre-
{iminari ilii *These rules shall be followed by all vessels upon
the high sess and in al. waters connécted therewith navig-
able by sea-going vessels”. Gbandu wkoll jizdied illi tant
|-ltalja kemm it-Turkija'kienu fost id-diversi nazzjonjiet L
actettaw l-applikazzjon® ta’ dawn ir-Regolamenti, i huma,
wara kollox, regoli ta’ “"good seamanship’’. Dun jinghad
shalex il- bdbtlmentl mvoiutl f'din ll-kOHLZjOLll buma ta' naz-
(}mml ti Taljana u Torks rispettivament ;

Biex applika dan ir-regolament fis-sens li sab responss-
bui ghall-kollizjomi l-bastiment tal-konvenut, l-espert wasal
ghall-konkluzjont 11 1-""overtaking vessel” kien appuntu l-
hastiment Tork; n | ghalliekk dan il-bastiment kellu d-dover
“'to keep out of the wuy of the overtuken vessel’ ;

Is-attar u l-konvenut tuw versjouijiet diametralmeni op-
posti, fis sens illi, kiekua wiehed kellu jsegwi l-versjoni ta’
Lattur, allura 1-"overtaking vessel'” hu l-bastiment tal-kon-
venut, mentrt bil-versjoni  tul-konvenut wiehed jasal ghall-
konkluzjoni li 1-"overtak ng vesse!” kien il-bustiment ta' 1
artur. Hu intuwitiv illi l-gofol tal-kwistjoni hu pre¢izament
dan l-pont, dwar livtna miz.Zewg bastiment kien 1-"over-
taking vessel’";

Li-espert segwa l-versjoni tu’ l-atbur;

Perd ghandu jigi osservat, partikolarment minhabba dak
I fie rilevat fin-nota tal-konvenut fol, 124, dwar il-konflitt
tal-provi, illi t-tekn'ku ma ghaZelx il-versjoni ta’ l-attur bha-
la l-versjoni preferibili “"s’c et simplciter”, imma ghazilha
chaliex — w dan hu t0’ ‘mportanza fondameuntali — (1) il-
versjoni {a’-konvenut hi koutradetta bil-fatti, b'mod li, kieku
wehed izegwilu, jugu' {'derti assurdi, u (2) il-versjoni ta’
lattur h'ja sostanzjata minn dak i £Qin il-materja jissejjah
“res ipsa loquitur’

Infatti, hiex wiehed jillustra dan, jista' jig! rilevat illi,
peress 1i I ospeed taz-zewg bastimenti hu fattur fondamentalt
shall-pont liema minnhom kien 1-“‘overtaking vessel’', ghal-
hekk il-konvenut fix-xhieda tieghu qal 1i 1-'‘Gucumermann’’
kien miexi bi speed ta' "‘four knots’™; mentri mill.'"patent
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iog” jirr'zulta .Li |-"‘aversge speed” tal-'’Gucumermann’
kien 9 knots. Mbux biss, imms lkonvenut ﬁx-xhleda tieghu

k'en qal ii }-bastiment ta’ )-attur kien mexa............
Ebda sussidju ma tirciev. d-depoz’zzjoni tal-konvenut u
ta¢-Chief Mate tleghu mill-""log book'’.. ‘,

Fuq kollox, perd, H-versjoni ta’ l~attur ll -"*overtaking
vessel” kien il bastunent tal-konvenut, hi korruborata mill-fatt
stess materjali; u hekk tapplika d-dottring tar-'‘res ipsa logui-
tur'. . lesttl kif opportunament irrileva t-tekniku fol,
82, il-hsara............

Ghalhekk il- konvenut bhala kaptan ta’ I-"‘overtaking ves-

, kien imissu evnta lill-bastiment ta’ l-sttar skond ir uwu-
lament.l,

Biex ikun hemm lok ghar-responsabilita hemaun bzonn 1
jkun henun negligenza. Kif josserva -Marsden, "The Law i
Collisions at Bea™. 9th. edition, page 3, “in collizion cases the
negligence relied on is generaily a tailure to exercige the skill,
vare and nerve, which are ordinarily tv be found in 4 compe-
tent seaman, or a breach of regulations, either internationpa] or
local, governing navigation or equipment............ ” Fld-Dun-
dee cose (1823) .. . T.ord Btowell iddefinixxa “‘negligence”’
fil-kollizjonijiet bhale a want of that attention and vigilance
which iy due to the security of other vessels that ave navr}..alnm
the same seas, and which, if so far neglected us to become,
however unintentionally. the cuuse of damage of any extent fo
such other vessels, the tharitime law considers as a dereliction
of hounden duty. entitling the sufferer to o reparation in dam-
ages’’.  Izid il-Marsden, loc. ¢it., illi minbharra l-eZevéizzju ta’
dlhgenza lemin bzonn ukoll It jigu osservati r-regolunenti.
In-nuqyas ta’ osservanzy ta’ regolament hija *‘prima fiucie'
prova ta’ negligenzu: ghaliex, ki jspiea dan l-awtur, “non-
fulfilinent of a duty without lawful excuse is neghgence ;

Kien qal }mhallef In“hz Sir Richard Phillimore, fir-
Raithwaite Hall case (1874) 2 Asp. M.C. 210, i issa saret ap-
plikahili “feneralment’™ (note ““m™" pag. 6 Marsden), illi ‘‘the
ren‘u]atmnq are evidence of what it i the duty of g vessel to do
under the cirenmstances; and if it sheald appear that a vessel,
by the breach of e of ﬂwm has oecasioned or contributed to
a collision, such a breach would afford the very strongest rea-
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<on lor holding that a vessel had been guilty of a breach of
duty, and was to blamne for the collision™;

Hu car, ghalbekk, 1i ety l-kouvenut ma osservax ir-rego-
lament fuq hnsemmi, hu sar hati te' neghgenza fis-sens fuy
espost. 1-Qorts ma seibx ebda negligenza, sija pure kontriba-
torja, mill-parti tal-bastiment ta’ l-attur. Il-kouvenut, fix-xhie.
da neghu ipprova jixhet tort fuq l-attur, billi qal li l-ekwxpagg
tag-'‘Sebastianas Madre’' kien isfel (““below”) meta saret il-
kollizjoni, u b’hekk hu implika h ma kien hemm hadd wmat-
wmun. Anki hawn il-konvenut waqa’ {'kontradizzjoni; ghaliex,
kieku t-tmuon kien wahdu, sllura l-bustiment ta' l-attur ma
kienx izonun korsa dritta. inuma aktars i kien idur tond (*'in
circles’”); wentri L-konvenut stess kien qabel qal li, almenu
ghal ghaxar minuti, il-bastiment ta’ l-attur kien mexs fld- dnt.t
parallel mieghu;

Tmplika wkoll fix-xhieda tieghu l-kenvenut li 1—b&atmnent
ta’ l-attur ma tax kaz tas-sinjal i hu ghamillu. Ises, dan is-
~mga.1 kien jikkonsisti filli hu ghajjat u saffar suffara zghira
{ ‘porket whistle’). Issa hu risaput li s-sinjal kien imissu sar bt
“steam whistle””. L-inportanza ta' sinjal fi Zmien utili u
binezz adegwat hija haga U I-Timhallef Tngliz Fletcher ikkwa-
lifika, f'decizjoni tieghu éilata i-Empire Digest Vol. 41, page
7537, bhala buga bazats fug 1d-"'dictates of good seamanship’’;

Is-*‘Sebastiang Madre” ma setax jiehu dik li tissejjah
“avoiding action’”; ghaliex il-konvenut kien ga kkrea I-*'agony
of eollision™ . U, kit osserva l-Imhallef Ingliz James fil-kawza
The Bywell Castle (1879}, 4 P.D. 219, “a ship has no right by
its own misconduct to pnt another ship into a situation of ex-
treine peril, and then charge the other ship with miscondact™
(Kmp. Dig. loc. ¢it., pag. 771). Kiekn ta sinjal tajjeb ‘‘a tem-
po’’, allura kien ikun i-kaz i wiehed Jezamina jekk il-basti-
ment ta’ l-attur setax jiehn “avoiding action’ jew le, Fid-de-
¢izjowiyet inghizi gie similment 1'itenut difettuz sinjal moghti
b “mouth horn’” minflok b'* ‘fog horm™ {ara kawiza The Love
Bird, 6 P.D, 800 ;

Ghalhekk d-Qorti, previn adozzjont tav-relazzjoni peritali
fuq dan il-pont; '

Tiddecidl;

— [P, . PP, | 24 34
1

1 e H TR, P, - o — aa ks 1Y
Bilii tiddikjurs lill-kouvenut nomnine responsabili ial-kol-
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lizjoni, u kwindi tud-danni lejn l-attur nomine; bl-ispejjez ta’
din id-dikjarazzjon defiintivament a karika tal-konvenut no-
mine, .
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