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10th. Pecernber, 1951
Judges & /
His Honour 8ir George Borg. Kt. /M. B.F., LI.D.,
. : Chief Justiee,
His Honour Tir. {, A, Canalleri. LL.D.
Hix Honour Dr. A. J. Montanaro Gauel, LI,
Thomas Cobgnhour rersw; Robert Butler
“Actio Redhibitoria'' — Latent Defect —
Art, 1481 of the Civil Code.

The “actin redhibiborin®, i retasd o movables, ix barred by the
lapae of one moanth ag from the diy af the delivery of the thing
sald

Hut when it wns not possible for the larwey 1o dizeacey Fhe latent de-
feet in the thing  the wsaid periad of limitation shaell vun wuly
from the day on which it was possible for him te diseover such
defect.

In this case, the Appellate Leourt disagreed with the Court of Fied
Instance as to the time when it woas posaible for plaintiff to de-
tect the latent deieet in o enr he had prurchased from detendant,
and recersed the judgnent of the Firgt Conrt accordingly.

Thix & an action hrought forward by plaintiff befors the
Commercial Conrt, wherein plaintift, after prefacing in the
writ-of-summons that, on the 9th. November, 1950, he had ac-
quired from defendant a Jaguar Saloon ear no. 7285 ‘n cor-
gideration of a used 8.8, Saloon no. 9235 and o cash difference
of £20, whereof £180 was pavable cash down and the ba.
lanee in instalinents; that on the 18th, November, 1950 plain-
tiff discovered that the ¢ar Japuar Saloon had a latent defect.
that is. a fine creack in the rear axle casing, which caused the
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o'l in the rear uxie to ooze out; that, had plainti& been aware
of this defect, he would not have bought the var; and that he
could not lldVE becomme aware of the said defe(t hefore the
18th. Novemnber, 1950, when it was: discovered by u wechanic;
plrintiff praved that, after a judicial declaration to the effect
that the ear had a latent defect, defendant be condemned 1o
refund to plaintiff the sum of £180 already paid to h'm and
to refurn to him the S.S. Saloon no. 925 or its value in £120
and to withdraw from plaintiff the Juzuar car. no, 7285, With
Ccosts; '

Tn his statement of defence on page 3 of the record, de-
fendant stated that the writ-of-summons was defective, in <o
far as plaintift had not usked for u rescission of the sale, Maore-
over, plaintiff knew of the defect alleged by him on the 11th.
or 12th. November, 193); and further that. if auch defest
restlv exists, it did not exist at the time of the aule; and in
any case, ‘'t is not such &s to give rise to the action exercised
hv plaintift;

Omiisris ;

By judgment of the 26th, June, 1951 the Commercial
Court dismirsed plaimtiff’s clins, on the =rrmmds that ;

Undoubtedly. it would have been more correct for plain-
titt to inclode in his elaim a deinangd for the rescission of the
sale; but the Court i not of opinion that the summons should
he annulled on that seore, as the rescission of the sale is im-
plied in the demand contained in the summions foi the refund
of the purchase price, the veturn nf the 8.5, Saloon car, anid
the withdrawal of the Jaguar. Even in davs when local for-
malities were very much more stilted and rigorous, our Courts
have been fairly liberal iri upholding the formi of the elsim
“per impliciter”™ (vide Appeal Court. “Teanard vs. Caselly’.
6. 2. TRTR);

Plaintiff is exervising the <o called ‘‘actio redibitoria”
mentioned in section 1477 of the Civil Code, Chap. 28 Rev.
Edit. In terms of law_ in fact, the seller is not bound for “‘ap-
paremt’ defects which the buyer might have discovered
for h'mselfl (section 1475), but he ir unswerable, un-
less he has contracted ont nf his liabilitv, for latent defects
fsect. 1476). The action, however, is exercizable, within the
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terwn of one munth from the day of the delivery of the tuing
sold, or, alternately, from the dav on which it was populble
for the buyer to discover the defect (sect. 1481). This period
of tine cannot he enlarged (vide ‘‘Brown vk, Gelfo’’, 6th.
February, 1936—~-Comm. Court, Ganado J.); '

The points, therefore, to be examined, m thu, cuse, are
the following :—

1. Did the defect in question—if there be any defect—
exist at the time of the sale?

2. Was it apparent or latent?

3. If lutent, when was it possible for plaintiff to dis-
cover 1t ?

It appears there i« no resl disagreement between the par-
ties that actually (apart from other questions) there is, in
point of fact, a crack of a little over one inch in length in the
rear part of the differential bulb, or “banjo’™", as it is comnmon-
ly called............ Now, the Court is inclined to accept the
version that the defect exisfed at the time of the sale...... s

Coming to the qecond puint, an im portant guiding prin-
ciple was la.ld down “‘in subjecta materia” by the Court of
Appeal in ‘‘Spiteri Debono vs. Darmanin’’, 20th. April, 1931,
a principle which was subsequently yuoted with approval by
Mr. Justice I*Jdual Ganado, sittimg in this Court, in “Chet-
cut’ vs. Felice’™, 27th Wfar(h 1933 How far is the purchaser
to go n order Lot to be prec Iuded from bringing forward the

“aetio redlhibitoria™ ? Tt was laid down that there shonld ne
nothing which diseloses negligence on lis part; if there be.
then one cannot sav thai it was not possible for him to dis-
cover the defect, for. by the exercise of ordinary diligence,
he would have discovered the lefect, and consequently, inany
such case. the defect cannot be said to be lLatent. Of course.
i order to say whether o defect 1s latent or not, the material
time is the thme of the sale. Now, plaintiff did not inspect the
car at the timie of the sale, and there was no negligence as far
as that duty of his was concerncd. Could he have detected
the defect at the tune? The Cour{ doubts it very much, be-
cause the expert’s report shows that the crack wag very small,
its edges were extremely close, and it was covered up with 4
cont of what :l»i)l)t‘_‘ilh‘l] {6 be ved puint siesred over anothey
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coat of black paint. Certainly the cruck was not eusily visihle
by any weans, and was not even acesssible, forming, us it
does, part of the understructure of the var, One has to crawl
unde'neath the car to conte within the pussibility of detect-

ing it. Indeed, in his fu:ther evidence at page 77, the expert
states that it was difficult to detect the crack; and in ‘order 19
detect it during the reference, the floor of the luggage-boot

had to be removed. Tt shoald be noted that at he time of the
sate (whiel, °t is repeated, ig the relevant timel there was no
tell-tale pa.tcll of oil. The Court, therefore, thinks that, even
though plant’{f himself, as a power-sl‘.aflon engineer, ig not
an absolute lavinan in tllese mutters, unrd even though the ear
being bought was expressly stated to be a “"used’’ car, and the
huver, therefore, was expected to be on the look-out for the
short-comings. still the crack ar the tnue of the sale was pot
<u¢h that the buyer could have discovered it on inspecting the
car with ordinary diligence.  Plaintiff is not, therefore, pre-
cluded from exercising the uction on this score; the defect was
a latent one; it was, in fact, not apparent on a reasonable
examination;

On the third point, however, un important cirecuistance
intervenes.  Plaintift himselt savs that on the Saturday fol-
lowing the sale. which wus on a Thursday—therefore. as the
sale was on the $th. November, 1950 {(p. 22), on the 11th
November, 1950 — plamtift noticed thut the o1l was leaking
fromn the differential casmg.  From that day onward it wae
andoubtedly possible for pluntifl’ to discover the defect. The
oozing of the oil undoubtedly showed plamaiff thuet somethin g
wis wniss, Very properlv, Mr. Justice Debono, sitting i1 this
Court, held in ""Bellia vs, Tabone', 26th. Novernher, [,
that “"inter alia’’ the defect becomes apparent when it s per
ceivable by means of wome extruncous cirerunstance whicl
some particular way | draws the attention of the huver—""po:
altre circostanze astrinseche che ~ono Aali da recibare partico-
tarmente lattenzione del compratore™ (Malts Luw Report,
Vol. XV, p. 316).  The ocozimng of the o1l wax undonbtedly
cirettmstance of thix natove. Tt could not but have drawn i
purticular wuy the attention of plantift (o the existence of
some defect. On the dav of the purchiase (his onzing wax pot
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present; at least, it was not wentioned as being present; and,
therefore; the defect was not apperent thereby. On the 11th.
November; however, plaintiff definitely and actuslly noticed
it, and the defect became apparent thereby. From thaf dex
plnmhﬁ was in a position io discover the ek by exercising
ordinary diligence (vide ''Ghigo vs. Musﬁanf” Yat. Ocﬁobe:',
1928, Civil Court; vide also *'Attard V8, Azzopsrdt" 9. 9.
1929\ that is, by takmg the car to a garage and having it in-
spected as he did on the 18th. November, 1950, when he did
take the car to a garage and the crack was lmmedlatelv de-
tected. The period of one month, therefore. which our Courts
have repeatedly held to be maapable of being extended, runs
in terms of law, in such a case, from the day when the defect
could have been discovered. The Court holds that the defect,
once the oozing of the nil was noticed, could with due diti’
gence have been discovered by plaintiff on the 11th, Novem.
ber, 1950. The action was instituted on the 16th. December,
1950 that is after the period of one month had already lupaed.
It is .quite true that wmeanwhle plaintiff had spoken to defen-
dant about the leakage, but our Courts have always held that
the period of limitation iz not mte:rupted in ite Eunning by
sny such complamt or claim (vide “‘Cuiubo vs, Pace'’ 8th.
May, 1900, Debono J., and ““Mizz! vs, Camoin’’ 31st. De-
cember, 1912, Parnis J.);

This Court is, therefore. of the opinion that the action
was brought after the lapse of the period prescribed by law,
and is, therefore, barred by limitaiion:

The - Court conseqgnent!y dismisses the clainm, with costs
sgajnst plaintiff;

By -note of appeal pluntiff appealed from the said judy.
ent of the Commercial Court of the 26th. June, 1951, unq
by petition praved that the sakl judgment be reversed and the
claim be allowed, with costs;

Ormissis;

It has been proven that plaintiff hought the ear in gues-
tion from defendant on ‘Thursdayv, 9th, November, 1930. after
inspecting it hinself. On Saturdav. the 11th., alter a drive
he noticed a leakage of oil from the diﬂ'erentiul casing and,
ithinking that the leakage wus due to the loosening of the
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plug of the rear axle, he tighteued it; but late that evening,
he discovered that the leakage was still there, and agamn he
tightened .the plug. The next Monday, he went to d?ignd%nt‘q
garage, complained about the leakage, specifically ‘mention-
od to defendant that the plug was loose, and that he had tried
to put it in order; however, he did not know whether the fault
actually was due to the plug or otherwise. Defendant’s mecha-
nic went underneath the car 1o check it, and said it was “al-
vight. As afterwards he discovered that oil was still dripping
from the rear axle, plaiutiff, on the 18th. of that month, went
to Carlton’s Garage. had the car inspected, and was told that
on the upper part of the banjo there’ was » fine crack covered
with paint, and tliat it was from that crack that oll was 002Zing.
This Court, like the Court of First Enstance, i3 satisfied that
the crack exisied at the vine of ihe sale............ The crack
was a very fine one; il was painted over and situated on the
upper part of the banjo, which is part of the understructure
of the car, und consequently it could uot be apparent for plain.
tiff, even when one considers that pluintiff is an engiieer with
knowledge of internal combustion engines;

In spite of that fault, however, the car was not unservice-
able ad unfit for the use for which it was intended. As 3 mat-
ter of fact, plaintiff could, und did actually, use it. The defect
rendered necessary a frequent checking of oil and _refilling,
with & consequent waste of oil and inconvenience, That defect
could however be removed by baving the erack properly weld-
ed by an expert at the cost of £10. Yet, even that cost would
have justified plaintiff tu tender a wna'ler price even if, had he
heen aware of the defect, he chose to purchase the car. Plain-
tiff. therefore, wax entitled to rescind the sale by the “actio
redhibitoria’

By section 1481 of the Civil Code, that acilon, in régard
iv movables, is Darred by the lapse of one month as from
the day of the delivery of the thng sold. When, however,
't wue not poseible for the buyer to discove: the latent de-
fect of the thing, the said period of limitation shall run ouly
“rom the day on which .t was possible for him to discover such
defest ;
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~ The Court below argued that when en t-ha pat 2 NP ':3,.
pIa ntiff noticed the petch of oil undemeath -t

} the ¢il leakage from the rear axle, he ~have péer
celfed that there was something with a:ﬁf Mjo, spﬁ
wtﬁd lLiave deiected the cause ot e md o .
1y the defect, by having ‘the ¢ar p i ) :
pert, exacty as he did on’ the 18t B of V at thg;
Carlton Garage, when the crack was xmmedmtely iscovered ;

This Court is unable to agree with the First Cour$ that

plaintiff failed to exercise ordinary diligence. He did exact-
ly what the First Court suggested that he should have done.
As 8 matter of fact, on the 18th, NoYember he topk the car
to defendant, complsited sbout the leaking rear sxle, had
it inspected by defendant’s mechanic, and wai §asured that
it wae alright, 1t is true that Demiooli of the Carlton Gu-
rage detected the cruck, it sppears, without gpuch trouble.
But that car had been n his garege for some tme before
plaintff purchased it; and the Court feeis suspicious that De-
micoli or some one e.se in his garage might possibly have
been aware of the fault, The referee appointed by she Frist
Court teparted that it was, diffioply far, him. 40/ de%ein ﬁq’cnali
(pogé 7). What dovld not be -detected, by " o
chanie, and was difficult to detect by tha expd‘t fHpree, conld
not be easiiy apparent for plaintif. The Court, therefore, is
not justified to hold that plaintif could discover:the dafgct
before ihe 18th. November, and consequently the term of one
month fo- the action fo be exercised by plaint’# has to be
computed from that date.  This action, therefore, did not
lapse ; :

~ It has, however, been admitted by plaintiff that, while
the car was in lis possession, he had a collision with conse-
quent damage fo the car. The damage was not great, snd
was repaired at once. But a collision always tends to depre-
ciate the value of a car, as, apart from material and actmal
damage. it creates suspicion on its worthiness. That depre-
c'ation has to be deducted from the valoe of the car, and
conseyrently ity covrespondmg value has to be deducted from
the som claimed back by plaintiff from defendant. The Court
assesges that depreciation “arbitrio boni viri™ at £50;
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The Court, therefore, entenains plaintifi’s appes!, rever-
ves the judgment of the Comumerc'al Court alore inertitioned,
rejects the plea that the action is barréd by limitation, and
allows paintiff’s claim, except for ihe -efund of the sum of
£180, #l'ow'ng that claim only to the extent of £130; and
order< that all (osts of both instances shail be borme two
ihirds by defendunt and one third by plaintiff,
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