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25:h. April, 1949,
. Judge :
.rl\he HU“. ;\h.. Jus"ice w_ Hul‘ding, B.th‘f., LL-D

The Police rersus Alfred W, Tuck eot,

Asssult and Resistance, or Threat, o Public Officers —
Active Force — Violence -— Evidence of a Co-Defendant —
Att. 94 and 95 (%), 368 (d), and 632

_ of the Criminal Code.

The Multese Luw considera s incompetent to give ecideice fercept on
hiv cwen beholf} angonse charged with the some offence in vespret
of which his deposition i required, wileas the proceedings aguinst
Jiim e pub wn end Fo. And this rule upplies in an absolute way,
withos wngy distinetion ax to whether he is called a5 a witness for
e Peusecation or fng anafhey defendant,

An ossault is constitated by any attempt to apply wndaieful foree to
unoather, vy any threat awchieh is aceompaningg by’ ar cmmis_{n af,
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any act or gesbure showing o present intent fo use wnlawful foree,
cand is aise decumpriied. by o presgnt 4_:];“_1'!1; to carry the threat
into exccntion,

The . $hrowing of stones, if the person aimied ab iy missed, is an ussault.

The aamenit mual be murlr by violence or active fovee; by “active furee’
being weunt any hosliie act coleuloted to kurt auch persun; su that
mare theeals or insu'ting words are not sufficient for the purpoze
uf Hiie crime,

M the oet incriminuted is only u threat consisting in an ack at tuch o
dixbance that the threat could in point of fact be carried it
aguingt . persons lnwfully churged with a public dwty, and meunt
o intinideate them in the discharge of their duty, lhe act does
ot congtitute an uzsault, but it constitutes the miror vffence of
Cthreat to public officers, ) ' 7

‘There is nothing unlmefir i a puhee vfficer uses thot Cmpdicwm'’ i
foree that tr secessary by Fhe acts of the aggressur, so that the
faet theit Vhe aggresacs, ay a regult of the wee of that Jorce wacd
by the police wificer, suffers snme infury, woulid not appear to be
H!ﬂ'f(‘t'f‘"’ l'fl Ili! l’f’fl‘"('l".

~ T'his is an appeal by the ibree defendunt: againei a
judgment given by the Criminal Court of Magistrates for the

Lsland of Malta on the 24th. February, 1949 whereby the

first iwo defendants Luck and Kemp were found guilty in

terts of 5. 95 (L) of the Criminal Code, of huving, together
with oiliers, atiacked with violence persons lawfully charged
with a public duty whilst in the execution of fthe law, as
well us under 5. 339 (d) of the ssid Code, of having, togethe:
with oiliers. cumed damage to Governwent property to the
amouni of 8s, Gd., and were respectively sentenced, for the
first offence, o the punishment of imprisonment for the term
of_seven wonths, and fur the second offence to a fine (am-
menda) of £1; and the third defendant, King, was found
guiity under secton 94 of the =md Code, of h&vmg threat-
ened persgns lawfully cha:ged with o pubhc duty whilst on
dety, and guilty, under weciion 339 (d) of the seid Code, of
having, together with . others, wilfully caused dnmsges to

GGovernment properiy to the amount of 8s, 6d. and was sen-

tenced, for the first offence, to the punishment of detention

for ihe term of 15 days, end for the second offence to the
punishment of u fine (aminenda) of £1;
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This Couri, upoil eXGOMNILE. ..o ., considers
us follows ;

1t is wimost stating he obvious w suy hut the case of
cach of the defendants musc be exanuned separnely, as other-
wise, by taking the case cumulatively, there may be the risk
of appiying against, or in favour of one of them, evidence
which would b propetly so oy againsat a perticilar defen-
cany

Wi regard 1o ihe firsi defendunt, Luck. the stute of
the ev.dence, as it appears m the tecond, is the following ;

Lolice Consable Suliba states thay on the day In ques-
don.....e eeen I'he evidence of tux witness, therefote,
does not implicate the firse defendant in the charge, brought
forward agantst him. Lo only goes o estublish, together
with 1he ether evidence, the ceneral background of the whole
mcident, and the bere lac thae b first defendant  was
tken inig cnstody, tdowing the menlent in question, by
viier wenmbets of the Police Fovee

The uext o give evidenve s Poliee Coustable Porteli,
who wias i the company of the afore sutd Police Constable
Saliba w1 the Gzira Police Stavion.  Me beoins his evidence
by saying............... o Subsequemly, thiv witness suw Linek
in the station, aned locked him up in the cell with the two
oiher defendants, Kmg and Kewp;

Heraeant Mifsml ... ... saw ths firs. defendant, ..., ...
This whiness says thet hoth witnesses Salthy and Portelli iden-
tified liuck as one of the ratmgs who had tlirown stones and
slass botides mside the Poiier Btetion.  He adds that Inck
was not locked up in the ceil;

" Palice Constable Avtard stales thai he accompanied Ser-
veant Mifswd............ :

Th's firsi deferdant elected o give evidence, and sub-
s ntiaily this iv his version :— Ou the night in question.........
He denies having Landled at any time any stone or bottle,
or having thirown anvihing at the Police officers;

This s the wiaie of the evidienee, as far as this first de-
fetdant is roncerned.  In his evidenee, the other defendant
Womp ke ~iements which comende wih tho-e made by
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Lk, Bui Kemp's evidence cannot be taken into cunsider-
ation by way of evidence for the co-detendant Lmck, but
only as evidence for Kemp liimself. Mnitese Law, in fact,
i section 832, Chap. 12, considers as incompeient to give
evidence texcept, of course, on h's own -behall) anyone
charged with the sime offence in respect of which his depo-
vition s required, unless the proceedings agaiust him are
pri an end to. Maliese Law does not muke any distinction
us to whe.lier the evidence of the co-defendant is required by
the Prosecution or by another defendant. In a note markel
eiler () on pige 448 of Harris and Wilshere's Criminu!
Liaw, 1033 Iidition, it s stated thai one of (wo perséns joint-
Iy indicted ix entitled to give evidence ‘not merely on - his
own bebalt, but for the delence generally. 1n Archbold's
Crimdnad Dleadings, Fyvidence and Pracice, 1943 Bdition.
p- HE however, it is stated that u defendant may give ovi.
dence e inat o codefendant for the Crown, i an end is pui
iovhe proveedings, eivher by a “'nolie prosequi™’, or by a ver-
dict of aeqirittal, or by w plea of guiliy on arrai; mment, o
where, though jointls indicied, e is nor Bomg ied with
he deferadant cmomst whom he gives ev dence ; and it is fur-
ther stated ilad “in 11 these cases” a defendant i alwy &
competent witness for a co-defendant. This would appeur
to show that, aleo under Fnglish Law, both if the defend-
ant axocelled tor the Crown as well as if he is called for a
co-defendin: it as 0 ench cewe necessary that. first of all,
e proceedings agzinst such defendant as is called to give
cvidence ‘s terminated. Inoany casce, it should be emphasise
that Mal.ese aw tonsidets the go-defendant incompetent
i an wbtolvte wuy, without any distinction as to whether
e is “culled ns a witness for the Prosecution or for another
defendant, until the proecedings are put an end to;

Now, weighing the evidence above refe'rved to. with re.
carit to Laek, it wou'd appear to be correct to divide the
meident into two stages............... H

- Phis Court, therefore, finds, as & fact, that this defen.
dgnt thirew stones af Rerceant Mifend and Police Constahle
Attard gt a time when the-e two niembers of the Police Force
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were rushing to uid their hard-pressed cowrsces in the Po-.
lice Stotion, and ui & iitme when the window panes of the
station were being battered zbout by the throwing of stones
and bottles ;

Now ke Couri Lelow, which included Luck as a pa:ti-
cipant wlso in the first stayge, found him guilty of an offence
under x. 95 (b) of the Criminal Code (attacking with violence
persons charged with u public duty whilst in the execution
of the law), und also of the offence of having caused damage
w0 UGovernment property. This Appelate Courl, on the
strength of the foreoing considerations, has come to the
cynclusion that the fact properly chargeable to defendunt
Luck is thit he threw stoncs at the two members of the
Police Force afore mentioned at a time when they were car-
rying out their duties; -

The charge of the offence of having cecsed dumage to
Government properiy ix, therefore, not tenable any longer.
'he point now is whether the lact, as found by this Appel.
late Court, constiiutes asn offence under scction 95 (b) of
the Criminal Code. ihat s, the other offence of which Luck
was ulso found guilty by the First Court;

The seotion runa as follows :— “~'Whosvever shall as
sallt_or resist by violence or active foree, not amounling to
public vioence, any person lawfully charged with u public
duiy, when in the execution of the law or of a lawful order
jsued by a competent authority, shall, on conviction, ete.”’;

Para, (b) of the section envisages an aggravating eireinu-
siance in that the offenve is commiited by thres or more
persons ; :

~ Theve ir no doubt that ai the time Mifsud and Attard
~were lawfully chavced with a public duty and that they we:
aciing in the execution of the law. There can equally be
no doubt that the ihrowing of stones at the iwo officers con-
gtitutes an assault  An assault is constitited by any at-
tempt to apply unliwful force to unother, or any threat
which is accompuned by, or consists of, any act or gesture
_showing o present intcnt to use unlawful force, and is also
accompanied by a present ability to curry the threat into
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execution. It is well known that if A throws a stone at B
ud hits him, it is a batiery ; if he misses him, it is an us-
sunlt. 1n terms of law, it must be an ussault by violence or
active force. The expression *‘acitve force’’ must be under-
slood as it is meant in section 353 (d), that is, any hostile
act cuculsied o hurt another person. In fact, in the old
Lisken texi of the law. in both sections 93 (b) aund 453 (d),
the sume wording “vie di fato’ wus dsed. It is true thut
ihe very word “‘assault’’ implies sn act caleuluted o do
har ; but, in the npunon of commentalors, the requuement
consisting m the words * ‘vio.ence’” or active force” was lad
down in order to make it clear that mee threats or insult-
ing words were not sufficient. Nor would the picking up
of o stone vven thorgh wiih the revengeful intent to use
it, be sufficieni, unless there be an act which constitutes the
cotinenceinent of the aggression, such as the throwiny of
the stone, even :hough without hitting the person against
whom it i+ so thrown. It has also been held by French
Courts in interpreiing & wililarly worded provision of the
French Criminal Code, that the expression ‘‘active forve”’
and the word “vivence are fo be considered as synonyms
ivide Auvnotizioni Tweggi Criminali, Dr. Falzon, page 172):

There does noi cppear t0 be any doubt that the action
of 'Luck wis ntended to frustrate Mifsud and Attard in
.he execution of their duiy. becavse, at the 1ime, both of-
ficems were heiping their comrades by -cattering the sailors
who were throwing stones and bottles inside the station. 1t
is a clear cure of “cnw lictoribus pugnare’”, which s the
essenee of this offence:

This Court, hawever, w mo. of opinion that para: (b)
ol ihe section fuils to be zpplicd. The Lower Cou-t applied
that section because it had held ihat Luck was also one ol
the ratings who threw stores and botiles inside the station.
This Conrt, however, has not concurred in that conclusion,
amdd has litnived the aci attributable to Luvck ar afore des-
cribed,  1n thet act — that is, throwing stones at Mifsul
and Anard — i1 does not seom proper to hold that some other
was participating aong with Luck, and it would therefore
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sppenr to be fuir to bring the offcuce vs being a lesser of-
fence under para, (u) -of ihat section;

‘Passing' on 10 ‘the -case of the second defendant, Kewnp,
e was found guilty by the Court below of ihe offence of
wsvaule withh vivlence of- perrons lawfully charged with a pub-
Jic duty whiist in 1he execution of the luw, and slso of the
offerice of having cavsed damage amounting to 8s, 6d. w0
Government property ;

With regard to this ovher defendant, the state of the
evidence is as follows., Folice Constable Saubu..................

Kemp ulso elecied to give h's cvidence. He at&tes

Umissis;

"Thix Court, ther (lore, Gnds, us u facl, that this second
defendant, ‘Kemp, -entered the station threateningly, that is,
holding either ‘a_ stone or-a bottle, and that he subsequeut-
ly smashed some of the window panes. The lutter act comes
urider section 389 (d). The first is un offence nof under
section 93, but under section 94, in as much ax it is a threat
cousisting in an act at suzh & distance thet the threat could
in point of fuct be carried out (that is, the entry into the
stton with a stoue or botile in such - circumstances as to
niake the whole act a hostile one) against persons luwfully
charged with u pubiic duty and meant to intimidate them in
the dimcharge of their duty. Had the stone or bottle been
threwn at.any of the constables (even missing them), the
offence “would -heve passed under section 93, as in the case
of the first defendant;

Passing now to ‘the cuse of the last defendant, King,
he wuis found guity Dy the Firsi Court of having threatencd
porsons lawfully churged with a publu- duy w}ulst. in the
discharge of their dvvies, and of vuusing damege to Govern-
ment. pruperty. According to Baliba......... verereeen s

This defendant, in #he procecdings before the Maglsl'ate.
us ay be seen from ihe record at page 40, requested an
adjournment of the cese in order to produce in evidence Sur-
gooui, Lieutenant Booughton with regurd to the ivjuries whicl
he:allages having sustsined. The Magistrute had disallowed
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that request on the ground that this defendant had not faken
s'eps to heve the usual sub.poena issted. The Megistrate's
rusing iv in accordance with the law, in as mech as King had
ample time to sub-poens the witnws:. Now, on sppeal (vide
p. 85) i's defendunt is asking to produce the doctor's cer-
tificate, as the toctor had left the Island and there is no
-ensonable possibility of his return. His request hes been
properly objected to by the Crown Counsel, in as much as
it is obvious thut. unless it is verified on oath, the certificate
i n mere stdement; snd besides, this evidence conld have
been produced in due time before the Court below;

It is #lo pertinent to observe that. even if Xing did
suffer some injury, it would rot appear that this could be
material. Both Suliba and Aitard stafed that they used their
teuncheons to chase out the ratings from the station, and,
of course, it is logical to add that there ix nothing unlawful
if a police officer uses that “‘modictm’ of force which hecomes
nect ssary by the acts of the aggressor; and it is obvious that
Saliby 2nd Portelli were justified in using their truncheons
on their being Taced with wore than double their number of
bluejackets armed with stoneg and botkles. There is noth-
ing on which one might hold thet more force was used than
WS nNecessary ;

Tror the fore gning reasons, this Covrt disposes of the
appeal as follows ~—

With regard to the first defendant Luck:

Affirms the judanwent of the Court helow in so far nx
thet Court found Luck guoilty of having assaulted with vie-
lence persons lawfnlly charged with a public duty whilst in
the execution of the law, but excludes the aggravating cir-
cumstances of the assault having been committed by three
or more persons, ind reverses that jrdgment in so far as
Tack wis found guiliy of the offence of causing damage to
Government property; and upon seeing sec. 95 (a), uces
ihe t rm of imprisonment from seven months to four months,
taking away the punishment of the fine;

With recard to defendant Kemp;

Reverzes the judgment of the Court below in so far as
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that Court found Kemp puilty of an offence under section
95, and, iu terms of the fore Loing reasons, finds him guilty
of ihe miror offence envisaged in section 94, that is, of hav-
ing threaiened a person lawfully charged with a public duty
whilst in the net of diseharging his duty, with intent to in-
timidate him, and affirms the fitst judgment in so far as
Kemp was found guilty of czusing damage fo Government
property. The punishment of imprisonment for a term of
seven months ix consequently varied. and reduced to the
punishment of detention for & term of fifteen days, the pun-
‘shment of the fine of £1 in respect of the other offence be-
ing maintained;

With vegard ta the third defendant, King ;

Affrma the judiment of the Corrt lelow in thia res-
pect. hoth as regard the merits and the punishent of deten-
tion for the term of fifteen days in addition to a fine for the
<econd offence.
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