&350 IR-RATA’ TARTI

28t Marza, 1049
Imbhailef :

T.-Onor. Dy, W, Harding, 3. 1aict, | 11D,
TI-Puligijn rersus Giugeppi Bonnici (M
Xhieda — Eth — Gurament — Appell —
Art. 626 u 625 {al-Kodiéi Kriminali,

Tt-Ligi Martipa ma teliudiz B hodd milli joahti r-ehieda tiegha min-
fabbe Ui g ikollux ri et partikulari; iZda hemm bionn H I-Qnrti
Hown anddisfatba i wo-zhud ghalkewmm mbum ta' et jof ki
Kaiga Kaiwo Nowielied jached il-fals,

Benra minn dan, picta -Qurti, minkabba l-cti tar-rhud, ikoiha dubjn
jekk b fifliema impuetanza tal-gurament anki wara t-tifsir tal-
Qurti, w jlun fidhritha mektieg illi x-zhud, qabel ma jirhed, phan-


ruth
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du jigi nfwrmat abjor dwor il-konsrgwenzi ta' zhiedn falea, Rije

tista®, jekk Hil-fehma taghha dik re~chieda hija rilevanti, thalli L

kawio ghal gurnata ohira,

Ahalhekl ma huz korrett illi Magistrat jisma’ ehud, H mhuz ta’ l-etd,
bla gurament - u jaghmel assenjrment frq id-dikjeroseionijiet to’
dalk iz-chud, minghajr ma japhti kat te’ Jawen ifd-digpotistjonifiet
N-Magistrat phandu jeiaming jelk dak iz<ehud jifhemz l-impor-
tanza tal-gurament, u jekk ma jeune soddisfatt, jillidentjoh bla-
tn awhud inkompetenti.

Fil-kai preienti LMagistrat sama’ zhud fakt l-etd bla guwrament
minghajr ma eiamina sekk dak iz-zhud kiene jaf ='inhija Limpor-
tanza tal-jurament. Flappell dik iw<hieda giet impunjata; « &
@orti ta’ I-Appell irrimedjat billi tat provrediment biew tigi ea-
plorata -poasibititd Y dak iz-achud jigi istrmeit dwar 2'inhu Lgn-
rament ; salea B mbaghad, wara, il-Qorti feiamina hija stexs ekl
A-grad ta' dak U jof v jifhiem izwhud fhunz higiejjed biew jirren-
ik kompetenti,

F'dan l-appell gie sollevat mid-difiza inéident ta’ Gerta
importanza, 1i hn xieraq 1i din il-Qorti ta’ 1-Appell tipprovvedi
fuqu;

Fis-sentenza tieghu -Magistrat ta importanza kbirs ghal
dak li galet Dolores Buttigieg, tifia ta’ erba’ snin, illi identi-
fikat Lill-imputat hhala dnk 1i kkommetta r-reat formanti l-me-
ritu ta’ l-ewwel akknia;

Tad-difiza F'din is-sed) ssottomettiet 1i ebda kont ma gham-
u jittiehed tad-dikjarazzoni ta’ Dolores Butligiey, ghaliex din
id-dikjarazzjoni hi ehawnlitha bla gurament. U verament, kif
jidher mill-verbal fol. 19, din it-tifla ghamlet id-dikjarazzjoni
taghha ble gurament; '

Skond il-Tiigi Maltija (art. 626 Kap. 12), hadd ma jista’
jigi eskluz milli jaghti x-xhieda tieghu minhabba li ma jkollux
xi etd partikulari, Tzda, tkompli tghid il-Ligi ta’ Malta, hemm
bzonn li --Qorti tkun soddisfattg illi x-xhud, ghalkemm nihux
ta’ l-eti, jaf ili hija hage hazina i wiehed jixhed il-falz. Min.
barra dan. hu wkoll liin (art. 625) illi meta 1-Qorti, minhabba
l-eti tax-xhud, ikollha dubju jekk hu jifhemx l-imporianza
tal-gurament . anki wara t-tifsir wl-Qorti, u jkun jidhritha men-

(") Ara sentenza fil-meritu tal-20 ta' Gunju 1949 (publikata).



R IH-RATA" PARTI

tieg illi x-xhud, gabel ma jixhed, ghandu jigi nformag ahjar
dwar il-konsegwerzi ta” xhieda Talza Lija tista”, jekk fil-felimn
taghha x-xhieda ' dak ix-xhod hija vilevanti, thalli T-kawza
ghal gurnata o,

H-Faigi Ingliza ssegwi (saly dak L sejice jinglad “il-qud-
diom) l-istess prncipju. “No precise age”, jghid it-Taylor {On
fividenee, . 980, Vis fized by law within which children ars
thsolntelv exclnded from giving evidence on the presnmiption
that they lave not suflicient understanding, Nor ean any pre-
cise rude he laid down regpecting the degree of knowledge and
intelligence which will render a ehild a conipetent withess, In
all questions of this kind ranch must always depend npon the
anod scnz=e and diseretion of the judge. In practice it is not un-
asual to receive the testimony of children of eight or nine
vears of age, when they appesr to possess sufficient ander-
<tanding. B3nt in one case, on an indictinent for wsswlting with
mtent to tape an infant, certainly under seven yewrs of aze,
and perhip< only five, 21l the jndges held that she might have
Been exumined upon oath, if on steict examination by the
Comrt, she had been found to comprehend the danger wnd 1m.
piety of falsehood. In another eare, however, the dying decli-
rations of 4 ehild of four vears, were reected, with the ahser-
vation that, however precocious her mind might have heen, it
was fuite Tmposzibie that <he could have had sufticient under.
standinge o render her declamtions idnnssible™;

Juhid dl-Poweli (Cn Fvidenee, page 2140 0-— “There iz
no dixed period of legat diseret’on under whiel an infant is an
incompetent witness<. The rule by wlnch an imfant under seven
verrs of age cannot conanit o erime | hecause the law presmnes
lim concu~ivi 'y not o have suffictent intelligence for the aer,
hias no aralogy in the law of evidenee. Age is anmateral: andd
the questior is entirely one of intelligence, which, whencover
i dorht arises, the Court w.ll ascertain o its sat'slaction, hy
cxaunning the infunt on his knowledge of the obligation of an
oath. ... Mthougi: fender age ix 1o objection to the in-
fant's competeney . he camot, when wholly destitnte ol reli-
wious cduention, bhe made compeient by heing superfieinliy in-
strmeted just before the teial with a view (o quadifving him. A
jde may, however, o his discretion postpore a trial, in or.
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der thut the wiiness may be instructed on the nature of an
oath; but the inclination of judges is against this practice’,

Skond il-Tigr Inglize, hemm derii kazijict ta' reati parti-
kulars B filom ' ehild of tender vears who does not, in the
opition of the Court, understand the nature of an oath, may
give ‘unsworn’ testin:ony........... "; bastu perd illi “in the
op'mon of the Court the child i possessed of sufficient intelli-
genee {o justify the reception of the evidence and understands
the duty of speaking the truth”, u basty “the evidence of the
cluld 1s corroborated in some material particular” (ara Powell,
loe. éit., pag. 215, Fil-Ligi Maltija dan il-poter mu jezistix;

Ghalbekk. skond il-Lagi ta” Malta, il-Magistrat ma kienx
korrett neta samn® il Dolores Butigieg, tifia ta' erba’ snin,
blu gurwment, u bla mu ta kaz ta@-dispozizzjonijiet ohra tul-
Hggi fug imsemmijas noma setax, “rebus s°c stantibus™" | jagh.
el assenjuinent fug ad-dikjarzzjoni taghha, kit ghamel fe-
sentenza appellata. H-Figi Maltija tinxi fug il-prinéipiu hekk
ennéat mu-Tavlor : “The luw places no rellance on testi-
mony not given on ontii or affirteation. Consequently, in gene-
ral, no person, whatever.. ... sl age.LL onn give
testimony upon any trial, ¢ivil or eriminal, until he has. in the
form presvebed by liw, wiven an outward pledge thet he con-
stders Womself responsible for the truth of what he i¢ about to
narvate. and rendered himself Jiable to the temporal penalties
Of perjury in the ovent of his wilfully and corruptly giving
fialse testimony' .

T-Magisteat =era” . skond il-ligi, jezaming jekk it-tifln 1.
lores Butigieg kivnetx tista® tiflem Limportanza (al-fgarnment .
1. jekk mhux soddi-futi, jillicenzjaha bhaly xhud inkompetenti.
Hekk ghamel EImballel Dr. Paolo Debono Rl-jury ta® Paote
Micallef 8113 ta® durza (890, nyeta -Pvosckuzzioni Yeasged
mexhind Bvangelista Gilen. tifla ta® seby’ s, Infatti hennn
dan il-verbal :— “T.a Corte, essendo fa teste 1 angelisth Ga.
loa dell’eth appenn di sette unni, e avendo mostento di hon
conoscere essere milvagitd il testificare falsminente, licenzid 14
detta 13 ungelista Galea come incompetente’, T1-Magistrat i
N(“-tﬂ.‘\“ pero. pismnehhe bla gurmment, kit Bnas setn’ mg jo-
zaminax jekk hi Kienetx tithem x'inhi xhicda 1 x'inhi l.impor.
tanza tul-Zurament, biex jara jummettihiex jew le bhala xhud;
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Lesa F-poiit b jekk duu id-difett jistax jigi vinedat Pdin
is-sedi ta’ cappell;

L-Lihallel sedendi eriskontra kaz 1i, bi kritepji (&' anaio-
foja jidhiciu B jista” jeegwi, apparti il -bwon sens jissudie-
rixxi s-istess soluzzjom . Dan i kaz i file - Magstrat wrifju-
(o jisana tilel (0 disa’ snin [y -motiy L, minhabba J-eti te-
ch e setax iflem Cimportanza tal-gacament, bla ma pero
-Magistrat adotti ebdu ez hiex jussikura ruhu jekk kienx
vermnent hekk jew leo Fi-Qorti 1a” l-Appell gie rimedjat, u
s-xhud gie mismugh, Fil-kaz prezeat, l-Magistrat sana’ x-
xhud, izda bla gurament, n bla ma adotta l-mezzi l-ohra pres-
kricti milligl; u isse L d-dikjurszzjont maghmula mix-xhuod
ieghda tigi mpunjata bhaly inezistenti, din il-Qorts tistu’ tir-
rimedjn skond din H-precedent. fug de-regnla ta’ 13- ejusdern
seneris’ . ka2 éitar Kien dak " La Polizia vs, Bartolomeo
Mula ™. wagtugh winn din teQuri fie.22 ta® Frar 1892, Kien
a lura President 8i- Adreian Dingli;

Fir-rikors ta’ Lappell Linputat kien adduca, fost il-gra-
varwr, dak 1i e gie mpedut milli ppprodué 1] Grazio Mula
bhala xhud dwar pont rilevanti. 1l-President Sir Adrian Din-
ali. allura sedenti F'din 1-Qorti, qal hekk ;== “"Che la ragione
per cui ta prodazione di Grazio Muls, Tancinllo di nove anni.
come testitnonio, fu dalia Corte suddetta impedita—qnella ciod
di essere, per la tenerezza della sua eta, igoare della importan-
z1 del ghiramenio—non era soddisfacente,  Secondo la legge,
la Corte stessa deve miormare al testimonio della hoportanza
del ginraento, guando essi dubita ehe quel testimonio, per
ragione di etd, manchi di tali cognizioni; e se, non ostante tale
informasione, Iy Corte ereda necessario el 1l testimono, [n'i-
i di deporte, sisomezlio istratto sule conseguerze di una
Falsa testimonianza. essa, ritenenda esserve la deposizione ne-
cessarin pet il della gastizia, pouo rimandare 3 giadizo ad un
aliro ziorno. Non consta di avere la detta Corte esaminato
essa sfessa D detto Grazio Muola sulln nuportanza del giura-
tnento, o di aver adottato alenun altro mezzo per assicurarsene.
IS quindi il vigetto delle offerta produzione dello stesso Grazio,
i difesa degli nnputati, per L ramone =oltanto ¢he alla sua
et non potesse eonescere importanza del ginramento, non
era confortne alle disposizioni della legue. Che dall™dtro eanto
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quel fancivllo, dell'eti di nove anni, luferrogato du guesta
Corte sulla esistenza di Dio e sulle consegusnze della muncan-
za di veracitd softo giurumento, rispuse con perfetta esattezzu
in guanto alle conseguenze spiritunli; ¢ informato poi dulla
Corte medesiua uulle ronseguenze temporali, in yuunto ally
pena tempornke per ung falsa testimoniunza mostro evideute-
mente di capire la spiegazione comie Pavrebbe capita una per-
sonik adulta” : u gie ghulhekk anmuninistrat il-grurament lil dan
Grazio Mula, li ta x-xhieda tieghu fl-appell;

Din l-Qorti idhritha, ghalhekk, li ghar-vigward ta’ Dolo-
res Butigieg ghundu jsir dan, Stante l-etd taghha, hu spedjenti
It mill-ewwel tigi esplorate I-possibility i dm it-tifla hijn is-
truwita dwar x ‘nlu gursment. Imbaghad, wara, 11-Qorti stess
tezaminubn biex tara jekk il-grad to ‘dak li tuf u tifhem hux
bizzejjed biex jirrendduc xhind kompetenti;

T Ghe]l dawn e mtfumj!et il- Qortt tinnomina lill-Wisq Re.
verendn Kappillan ta” 1-Tmisida, jew delegat tieghu, biex dana
jura jekk it-tifla Dolores Buttigieg tistax tigi 1st1uwvta b'mal
i tikkomeprerndi l-impertsnza tal-guraent.  11-Prosekuzzjoni
ghandha tichu hsieb illi, per mezz tal-Pubiziiu, it-tifla tigi me-
hada fil-Frunet, hinijiet u post skond ma jghid -isemmi Kap-
pillun jew delegat tieghi. I-Qorti tivrizerva 1i, "ilquddiew, te-
zZaming hiju stess lill-isiess Dolores Butigieg, ‘sabiex tara jekk
hijiex fi grad li tixhed. 1}-Prosekuzzjoni ghandhu tezibixxi ku-
pje ta’ l-att tat-twelid taghha. Il-kawza tlbqn' gine die",
appuntabili pern fuy talba tal-Prosekuzzjoni kif appena l-im-
semwni Kappillan jew delegat tieghu jiddikjara 1i jkup ezuw-
rixsise lkonipitu tieghu,



