HNH TR-RABA' PARTI

81st. Oclober, 1949,
Judge :
'he Hou, Mr. Justice W, Harding, B.Litt., LL.D.
The Folice versus Walter Ham
Moptal Dosanity — ‘‘Strict Oustody’” — Appesl —
Ari. 619 and 435 of the Criminal Laws.

It ia guite in order fur the Magistrate to uppoint mediea! erperts und
tu remit the uccuned to the Hospital for Mental Diseases, to be
Lept there nader vbsercation, when it is submitted by the I'slice
that there are reasondlie prounds to belicve that the accused way
insaie at the tine of the commission of the crime,

Bt it is only when the persopn vecused iz definitely found to be of
wnagund mind, thut the Court orders the uccused to be kept, not
wmerely under abservation, but wnder ““strict custody’’.

But apart fram the ahoee an appeal frowm aueh un order is admissible
anly when the avder is given y the Unurt of Magistrates sitting
s o 'ourt of Ceonincd Tudicature, and not when the Conrt ix sit-
ting us a0 Court of Criminal Enguiry, In His latter case no appenl
lies from zuch ar orvder,

The appellant was arraigued before the Crimmal Court
of Mugistrates sitting as a Court of Criminal Enquiry, on
the iwolold charge of attempted violent indecent assault and
voluntury bodily Lhutm of a slight nature;

Before that Conrt (vide procés verbal ful, 8) the prose-
cut’'on police officer submitted that he had reasonable grounds
to beiieve that the secused was inssne at the time of the
commission of the crime ;

The Magistrate then heard the evidence of Inspector
Liewis Micallel, and by an order of the 27th, Angust, 1949,
appeinied three medical experts (o enquire into lhc, mental
condivion of the uceused both at the time of the commission
of the offence as well ar ur the time of the trinl, and direeted
ihat the appellant be meanwhile remitted to the Hospital fox
Mentul Diseases, 1o be kept there “‘vnder strict observation™ ;

The appeal is from the zfovesaid order;

During the hearing before this Court it transpived that
the objection against the aforesaid order is limited to the
word “‘afriet’’. It was quite proper for the magistrate to ap-
puint medical experis and to remit ihe appellant to the Hos-
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pital for Mental Diseases to be kept there under observation ;
bui, thrcugh inadvertence, the Magistrate used the adjective
“strict”’. It is only when the penon accused is definitely
found. to be of nnsound mind that the Court orders that he
be kept not merely under observation, but, as the wo-ding of
:he law goes, “‘under strict custody’ (sec. 619 Chap. 12} ;

‘Phis is be'ng said for purposes of regularity. As for the
appeal itrelf, Crown Counsel is correct in submitting that
it ix not admissible.’ If the order had been given by the
Criminal Court of Magistrates sitting ss a Court of Criminal
Jud'eature, and if it had been an order remitting the ac-
custd to the Hospital for Mental Diseases to be kept under
sirict cnstody after having found him inzane, then an ap-
peat would have been admissible. This point was settled in
the two cases ““The Police vs, Bezzina’", Crim. App. 16th.
April 1918, and *'The Police vs. Casaar”, Crim. App. 10th.
June 1939. Brt here we have an order given by the Court
of Magistrates as a Conrt of Fnquiry, and, besides, it is only
an order appointing medical referees to enquire into the
mental condition of the accused, who  as ususally done, is
meanwhile kept under observation by the experts so ap-
pointed at th: aforesaid hospital, Tt is obvious that no such
appeal can be bromght under cection 425 Chapter 12;

The appeal, therefore, is not admissible, and for that
renzon is demissed,
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