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28 ta' Novembrn, 1949,
Tmhaiief :
L-Onor. Dr, W. Harding, B.Latt., LL.D.
[-Pulizija rersun Manwel Schembri
Neglifenza ~ Roesponsabllivh Kriminall,

Riex ikun hewin Tok ghar-iesponsalilita beiminali ghol deuni b huns
-effett fn' negligenze, bemm dfoan L bhejn haara w tofrosbura
dgini jhwa hemm dak in-Sueens’ 0 jierondi t<fraskaradni f-Lenr o
immadiata w prossima fo' l-effett,

It-traskuragini mhaghad hemm bionn Bty Ceulpable argiigeoce
fati i tammonte. ghal “erimingl mixconduct'’.

Rillai preienti gir ritenut N kirn hemm Jdin cr-rexponsahilites Lrimi-
werdi flimputad, Ni Lien akabbe fug brock tibt iHal | o teieliod miou.
fiam, f'éertn parti fut-teig, Litmaerimenf tat-Fruek tar minm fuq
it~truck u miet.

Bis-sentenza waghha ta’ J-ewwel fa” Ottubro 1949, 11-Qor-

11 Kriminali tal-Magisteati ta” dMaha sabet hll-imveinm Man-

wel Schembiri hatt tofli, Ad-29 ta° Awisev 1849, 'xi l-erhgeha

' warn nofs inanhar, wage i kien Bsuq truck numm 790,

b'nuguas ta’ prudenza, u inosservanza tar-regolamenti ikka-

auna -mewt ta® John Tong, tifel ta’ tleitax-il sena. Dik il-

Qorti akkordat 1l Schembri Lbeneficein ta' lari. 23 Kap. 12

{First Offenders) | izda kkandannatu jhallas Lispefjez tal-pe-

rizja adopernta minnha
Sehembrt issa appella minn din id-dikjarazzjoni ta' reith;
Trattat dan Lappell, din il-Qorti..... .. .......... ikkunsid-

Mt
Mill-provi deher, bhala fatti, illi fid-20 ta’ Awisau 1949,

{-impuatat. bhala driver tat-truck no. 790, kien seijer igorr

kwantith gebel mmn Kazal Pawia ghal Hal Loga. Qabhel te.

Jag winn Kazel Pawla, thitt itfal. fosthom John Teng. tailbuh

Jrkbu Ing itwevek, o Limpotat hadhom. Tang qaghed in-

naha ta’ wara tat-track. T'éerla parti tat-teiq, f'kisea. hil-

moviment um-truck, Tong tar minn fuqha o bil- waqa miet
wari Ftit ;

T-Twwel Qoarti sabet l-impmtat responsabili  kriminal-
meni ;
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Ti-artikoln tal-ligi i fuqu hi bazata l-imputazzjoni jpog-
gi bhaln fonti tar-responssbilith kriminali, fost kawizi obhra,
it-traskuragini u n-nuqqas ta' tharie tar-regolamenti. 8Skond
prn¢ipji elementari, hemm bZonn li hejn l-effett tal-mewt u
t-traskuragni, ossija n-nugqas  ta’  tharis  tar-regolamenti,
ikan hemm dak in-“nexus’ i jirrendi il wahda jew l-ohrs
l-kawza immedjata n prossima ta’ l-effett; u kwantn ghat-
traskuragini, hemm bzonn li thun “‘culpable negligence®” tali
li snmmomia ghal *‘criminal miscondaet’ :

Tssa, kwantu ghan-negligenza, peress i dina tikkonsisti
A-"*ahsence of sucl: cate as there is a legal duty to use in
any particular cirenmistances” (Harris and Wilshere's Crimi-
nal Taw, pace 200, gbathekk hu xieraq ii wiehed jura jekk
-imputat kellux xi “legal duiy’” ghar-rigward tar-tifel Tong;

Meta Limputat aééerta t jiehu 1il Tong fuq it-truck, ho
nmnedjatament qieghed rohu fil-poZizzjoni ta” ““invitor’, u
Tang sar “‘invitee’”. Bhala “invitor’” limpwmat assuma d-
daver li juza diVidenza ragjonevoli li Tong ma jhunx espost
ghal perikolu (zre Halsbury, Laws of England, Vol, XXIIIL.
paras, 852 a 853} ;

Is=a, peress 1t Tong kien tifel ta® tletiax-il senn, meta
d-dixxe tniment phadu mhux zviluppat, il-grad ta’ dilienza
mixhuta faq limputat kien aktar gholi. Hu paéifikament vi-
cevat fil-gurisprodenze u fid-dottrina, illi Mkaz ta’ tial, peresa
li dawn, stante l-immaturitd taghhom, aktarx jaghmin dak
li johlog perikoln, hemm ghak-kariku ta” 1=-"invitor™ “'a higher
demres of duty’’ (ara Halshury, idem para. 836, a l-gvrispr-
danza éitnia fin-noti ta’ taht). Dan hu aktar vern mets dak
h jsiv ikon jikkostitwixxi ghat-tfal ta” etd immatara duk 1 jis-
«e]jah. fl-interpretazzjoni dottrinali u gudizzjarja Ingliza, “‘an
allurement’”, &joi  attrazzjoni ghat-tfai (arn kaz ta’ arbla
mwaqaqal {'ghalqa i tfal fithajrw jithandla micghn — Shef-
man v&, Grand Priory of the Venerable Order of 8t. John of
Jervsalem, K.B. March, 4. 9. 1936 per Atkinson J. — Eng.
Taw Reporis, Vol, T, 1936}. Ma hemmx dubje li girfa fuq
tenek i Uallorement” kbir ghal tifel ta® tlettax-il sena:

Tesa L-pont hu: “Toimputar uza d-diligenza 11 kelln ju-
7222 U filkkaz i ma wiax dik id-diligenza  allora n-negligen-
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za tieghu hi tulent ‘‘culpable™ i ggib responsubilitd kri-
minali?

Il-Qortt tirvitjeni i l-iaputst ma bax ‘““all rezsonable
precaviions for the safety of the invitee'' ; ghaliex —_

1. L-impuvut rikkeb lil Tong fuq vetturs li ma hix licen-
zjuia ghut-trasport ta’' pessiggieri, Din id-cirkoatanza ggib
mbhux biss dik L-inosservanza tur-regolamenti li, almenu skoud
il-ligi Maltija, hi sufticjenti, wahedha, biex tkun il-bazi ta’
respon=abiliti krimivali, purké hemm in-‘‘nexus” bejn il-
Kawza u leffeti, muun anki tikkostitwixxi negligenza ; gha-
liex vetiurs Homa hix ghat-trasport tal-passiggieri ma hix sup-
posta i ghandha dawk il-htigijiet It jassikuraw Binkolumitd
tal-pussiggieri; u b'hekk passiggier, bhula 'invitee’, hn espost
phudl-perikolu;

2. Filkuz partikulari, i-truek kien imghobbi bil-jrehel
suX-Xiler tar-ripari fal-genb, cirkustanzi 1 éertmnent kicnot
i7Zid il-perikoly ghal min jirkeb fug it-truck u joghod buren
mill-kahina tud-driver;

3. Tong pogia Mg il-gebel in-nuba ta” wara bla mn seta”
o ma’ xejn, ta’ tifel li Kien. Li-ohraji, akbar winnu, gagh-
du nmimedjatament wara lkabing, izZomma ma' Lirpari tagh-
ha.  Kien natarali I ik il-pozizzjoni perikoluza Tong figi
mtaijar minn got-troc< ininhabba -fouzy centrifuga 1°xj lilwa
tat-titq, Kof fil-fatr gava, Leimputat nagas minn @ik B 0 al-
mevn d-diligenza ta’ o careful father™ . mety halla 1il Tony
f'dik il-pozizzjoni perikoluza;

Issa diy in-neghenza kiepet tahment *‘culpable’ i tuin-
monti ghal “eriminal misconducet™ ? Mety wiehed iqis li 1-pe-
rikolu ta” Tong kien ovvju, u li kimputat kien qed jikkotitray-
vieni Mg, hu fac¢hi i wiehed jasul ghail-konklnzjoni 1i n-ne-
gligenza Geghu kienet ta' gravitd (alj I timpliks *‘criminat
misconduct”; ghaliex kienet leggerezza kbira dik tieghn i
iballi tilef ta’ tlittax-il sena riekeb f*pozizzjoni talment périko-
kolaza i minn mument ghall-iehor seta” jigrile, kif kien facil-
ment-prevedibili, w ki€ fil-fatt sar, dak i effettivament feraln;

I-Qorti qieghda 1qis il-fatti apparti ¢-¢irkustanza alle-
gata minn missier Tong-1i hn kien wissy lilt-imputat Flit jora-
net qubel biex ma jriksibx Ull-uliedu fuq it-truck: ghaliex din
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je-cirkustenza giet negata mill-imputat, a ghalhekk fuqha
liemm konflitt;

e sottomess mid-difiza, fost argumenti obra, illi fhit gae
el duk I gara, Murtin, l-impjegat tw’ Limputat, gal Ht-tal,
fosthown limsemmi Toug, li meta t-truck jigi ghal lilwa ahjar
izommu mal-hadida, glux inkella jagghu, Din id-deduzzjoni
defensjonali ma tistax tiswa lll-imputat. L."invitor'’ kien
L-iniputat, u kwindi kien ha i messu ha hsieb inebhi il Tong
minn -dik il-pozizzjom; perikoluza; u g jirnzultax L Mgrtin
qal dawk l-kbewn b'inkarika ta’ l-imputat. Minburra dan, kien
inutili 1i wiehed jghid L "Tong biex izomm mal-badida, gha-
liex fejn kien Tong ma kienx heainmn ma’ hiex wiehed iZomm;
u kien ikun ugwelment, jekk mhux aktar perikoluz, li Tong
squm minu postu dak it-hin, waqt 1 t-truck kien qged igerri.
Tong a ghamelx hekk mhux ghax ma riedx, izda ghax
setax, almenu dak ikbin. Seta’ qughad mill-bidu hdep i)-ka-
bing, kif ghwmla l-ohrajn ta’ etd akbar, 0 kwindi aktar ghay-
lin minnu; imma ha, ta’ tifel L kien, ma hax hsieb tieghu
nuifsu, u r-rakkomandazzjooi ° Martin waslet tard. Hu anki
ta” min josserva illi, kif sewwa ntgal fil-kawza “‘Hardy vs.
Central ondon Radl Co., 1940, 4 K., 165 C.A., "what
may be an effective warning to an adult may be bo warning
at all to an infant”. lade appertt dun kelln, il-pont tad-difiza
kien ikun importanti biss kieku mhux Martin, inuna limputat
stess Zamm it-truck u jew nizzel lil Tong, jew, Indarba lahag
hadu. tuh i¢-‘chance’, anzi gaghlu jbrddel postu waqt 1 t-truck
kienet wieqfa, u jiehu post aktar ““sufe””. Minn dan kollu jir-
rizulta li l-nmputat ma ghumel xejn;

ld-difiza ssottomeftiet ukoll 1i Tong seta’ nduna hil-peri-
kolu, u ladarba ddecieda jesponi ruhu ghalih, it-tort hu tieghn.
Dau ir-riljev sar anki mill-perit fil-puragraiu 1a’ gabel Labhar
tur-relazzijon;

Issa dan ir-rifjev. Ckaz t” persunn “invitee™ i jkollha
1-“*etd tad-dixxerniment’” (*'age of discretion™ kien ikollu im-
portanza kbiva, ghaliex. jekk 1-"invitee™" seta’ jinduna bil-pe-
rikolu w dan il-perikoln ma kienx ““a concenled danger” magh-
ruf jew aééertabili bis= mill-"invitor” | allurg, 1a jesponi ruhn
ghar-riskju [-invitee™ stess, "invitor” mlax responsabili,
in lnja ta” ssona, Fik-kawiza © Pulizija vs, Spivn Zammit”,
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wagtugha ming din i-Qorti GI-31 ta” Uttubru 1944, ll-hul:lul_lcl'
sedentt feritjony l-imputul responsabili avvoljs I-"invitee' kieu
1a' eth adulta, ghuliex il-perikolu kien “‘concealed’, ¢joé kien
iniscn jafu l-inviter” u ma setax jafu 1-‘invitee’. lmma
mets 1-7invitee’ ikun ta’ etd adulta, u Iperikolu ma jhunx
“a concealed danger'’, ossija, kif jingbad, s trup”, aliure
jekk L‘invitee" stess ghavif jew kien imissu gharuf il-peri-
kolu, l-"“invitor” ma hux vespomsabili. Hekk fil-kuz " Naba.
no vy, Cope and Co. Ltd.”, K.B., 21 ta’ Novembru 1938,
All Eng, Law Reports 1938, Vol. IV, pag, 665, Mr. Justwe
Du Pareq assolva lill-konvenuli minn responsabilita, ghahex
wvitjens i, ghalkewmmn l-stiur, meta mar fuq il-post feju
kienet gieghda tinbnielu dur miil-konvenuti kuntratturi, kien
*invitee'", u haina 1-"invitors’’, perd, peress li fid-drabi fa’
yabel, mets kien imur, k'en dejjem ikun akkompunjat mill-
“forean’ bex dan jiskansall midlpostijiet fefn seta’ kien
hennn perikou. £din l-okkazjoni partikulari roa stenniex bhas-
soitu Hll-""Torvmun™, v gabad u beds jdur waldu; tels’ fuq
v, din cediet bili, u korra.  1-Qorti rriteniet 1i ““he wax
wking a risk” a ., in vista ta’ dak 1i kien jigi pratikat ya.
bel, l-attwr wer kienx gustifikat “'to rust to every plank he
saw s boing wcafe means of passage™’ ;

Lzda fi-kaz a’ tifel — u dan hu Lprinéipju decidiv —

jigri Lkontra.  Fldiversi kawzi magtoghin fil-Qrati  Inglizi
e ~abbilit il-prinéipje hekk enunéjar fil.Halsbury (ibidem,

page 385 t— ““Whoere a child is injured owing to the uneglect
1o take the higher degree of care s0 required, it is no answer
i sav that the jvjured ehild bimeself eausged the injury by
hix own acy in meddling with the dangerousg thing. sinee sucly
meddling is the dangerovs thing which should have been
garled agamst’”. U0 preézament hekk ho.  Lewvitor',
fkuz ta’ “‘invitee' ta’ etdh immaturz, ghandu jiddirigi l-pre-
kawzjonijiet tieghu predizament kontra din it-tendenza fat-
tfal U jaghanie, bla ma jahsbule, dak 11 ho perikoluz, u li ma
jibbadawx ghallinkolumitd propria; u kien ikun kontrosens
Li fil-kaz tagchhom 112 elevata bhala difiza proprju dik i¢-
cirkustanza specjal li timponi fuq 1-""mvitor” grad gholi ta’
dilizenza ;
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Ghalbekk dan lappell ma jirnexxix u jibga' michuad, u
s-sentenza appellata konfermata,  -ispejjez peritali jistghu
jithallsu Zmien xabar mil-bom,


ruth


