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17th. October, 1949
Judge :
The Hon. Mr, Justice W. Harding, B.Litt., LL.D,

Hon, Mahel Strickland, O.B.E. ne. et rersut Joseph Jamen Seorey

Libel — Complaint ~- Corporate Body —
Government Coutracts — Newspapers —
Liberty of the Press — Fair Comment.

Badies of persons harving a corpovate personality may sue in respeet
of any injury cawsed Ly oa defomation to their corporate or collee-
tice veputation ; and {he individvals eamposing any anch body of
persons may juindly wieaintein suek an action. Muoreover, if the
defametion causex pa anjury to the individuals coneerned aa no-
tural peraoas, upart from and independently of their corporate oy
eollective inferest, then they are enditled to sue abw persanally,
either in the same or in a sepavate action,

¢ is drue thot Hie press e fully entitled dn criticise the giving vut of
dorernment contracts, and thus tn control the commitments of
public funds: byt this is a totally different proposition fram that
of chatrging o eampany with collusion witk a Gnvesnment (depart-
wment. Jf the ineviminated watter insinnntes that there hiy been
weangful eanduet hetween the eompany oblaining o Gorernment
sontract and fhe fnecrnment departoient concerned in Fhe giving
ant of that pasticulay contract that printed matter is bollous,
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If i3 abso injurious to say of a newspaper that it kas stond in the way
of attuining national aspirations; jor it is one thing for a wrifer
tu disagree with the policy pursued by a newspaper and even fo
xtate that the cavrying nut of sueh policy would be detrimental 4o
ter nafivnal interesta, and it ix a totally different thing to make
@iz alsolute and siweeping ussevtion, without any velation to con-
crete Mlustratione of facts, to the effect that a newapaper has
abstructed natinnal aspirations, almost as a matter of principle.

The defence of fuir conwent anly profects statements of opiniop, and
doex not certainly extend to defamatury allegations of facts. More-
arer, the cowmment anust be beased on actual facts, that s the
defendant in a libel aetion must prorve the truth of the stated or
agserted facts, if they arve disputed,

The intention «of the defendant in a Ibel action is immaterial; ax
fiahility for libel does not depend on the infention of the defamer,
bhut on the faet of Hhe defamation,

Phe freedom of the preas is certainly one of the most treasured vights
in a brue demorracy, Vit the press must alsa be responsible,

Noar can the defamer advacate the rvight to publish, almast precipi-
tately, statements of a character damaging to ofhers with the
intention of withdvawing such allegations if found tn he untrue.
ft is hardly imaginagble that any one counld eper subseribe to aneh
a proposition,

And it iz, to sy the least  highly illogical to expect that the peraon
injured by the Nibel shoauld hare browght forward fhe facts to the
widice of the defamer before instituting proceedings against him.

This is an appeal entered by defendant against a judgment
given by the Criminal Court of Magistrates for the Island of

Malta on the 8th. day of June, 1949, whereby he was found

guilty of having libelled the complainants, personally and also

in their capacities as mentioned in the charge. and rentenced
to the punisliment of fine (multa Yof £5. with coats;

This Court:

Fpon secing the evidence,............ has constdered as fol-
fows;

A preliuinary point was taken by the appellant, bath
before the Court below ax well as before this Appellate Court.
His contention is to the effeet that il jx not competent for the
complainunts fo appenr all together as plrintiffs, but that it



APPRLLI RRIMINALY 943

wauld have bheen sufficient for the Hditor of ““The 'Tinmes of
Malts’' to appesr zingly as complainant;

For purpicses of clarily, this point must be taken with the
nther a» t» whether it was competent for eomplainants to xue
not only in their capacities as representatives of the '‘Allied
Malta Newspapers Limited” and “The Times of Malta”, as
detailed in the charge, but also personally;

The halance of legal anthority in English case-law is in
favour of complainants. Whatever may be the legal position
with rvegard to nnincorporated collections of individuals (such
as a political party or 4 members” club) which have been con-
cidered ax heing merely classes of persons on which there enn
be noa libel feven thOu,«h such & sweeping proposition has heen
properly qualified in the cuse of identification of the plaintiff-—
vide Button *‘Tobel and Slander'’, 2nd. Kdition, 1916, paze
63 ot seq.), it appears safe to hold that hodies of persons hav-
ing a corporate personality tsuch as the “Allied Mnltn News-
papers Limited’') may sue in respect of any injury caused hy
the defamation io their corporata or collective reputatin, and
moreaver, that the individuals composing any such body «f
persons may jointly muuntain such an action (vide ""Ward ard
another vs. Smith”, 6 Bing. 749, 4 . & P. 302; ‘‘Le Fanu
va. Maleolmson™, 1 H.1..(!. 637; and ‘‘Thomaa vs. Moore"”
1018 1 K.B. 533, vide also the cases quoted hy (ratlev, On
Liibel and Blander, 2n. edit., note no. 11, page 466);

if the defamation causer an injury to the individual eon-
cerved “‘as a nataral person” {apart from and independeni.
Iv of his ecorporate or collective interest), then he is entitled
t» sue personally, either in the same or in a separate actien
{vide Bpencer Bower, ' A Code of the Taw of Actionable De.
famation™, page 68, 1908 Edition, and the authorities uoted
in support in the note letter (s) at the foot of page 68), This
appeara to the sitting Judge to he g logical consequence of the
general principles governing the right to sue pertaining to in-
divideals as natural persons and to companies and corpora-
tions. Tn fact, an individual considered as a natural person may
gué for an net injurious to his reputation, that is, if it is imput-
ed to him that he has heen guilty of any erime, fraud | disfuon-
esty, “immorality, vice, or dishanourable mm]ne;_ ar i fwniv-
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‘ TR, ROXDRANNON OF eompany can muin-.
(W% a0 aetion in respect of an imputation of corruption, or
indeed of any other wrongiul conduct whatsoever, if such im-
putation is caleulated lo injure it in its “‘trading churaleter".
But. of course, the injury may be cansed at the same time tn
the personal charactey of the individual wha is & wewmber or
representative of the corporation. Button, in his afore quoted
hook, remarks uppropratelv that a siatement may weil be a
veflection both upon the personal and upon the tmding ¢ha-
racter of the plaintiff, wo as to enable him to sne both for tibel
and for tyade Yibe) (p. 66 ibidem). This must not be iaken to
menn that everv defarnation of a corporation, for instance, a
newspaper comnpany, ‘s o personal imputation upon any one
connected with the newspaper. T.ord Herschell, in the case
“‘Australian Newsapaper Co. v. Bennett'' (1894), 23 W.R. §9,
said — L ua doubt offensive langunage applied to g
newapapsr may cast a reflection, and be understond as casting
a reflection, upon persons connected with the newspaper. But
it clearly cannot be miamtained that every imputation npon g
newspaper is o personal imputation upon everyhody connected
with the newspaper. Whether it ix an imputation which would
attach to any wndividual, and, if an, to whom, must depend in
eacli case upon the language used and upon the circumatances'”.
tn he preseit case, the libel is made to consist substantially in
an imputation of dishe west dealing (collusion with a Govern-
ment Departinent). Such an imputation, if it exists, is clearly
one whicly carts g serions refleetion not only upon the reputa-
tion of the plaintiff copany, in the way of its business bug
also upon plaiatiffs pesonally, T, says Gatley, “Libel and
Slander”’, p 459, 9nd. Fdition, "‘n statement he made as to
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the mode i which a company conducts its buniness, such as
to lead people of ordinary sense to the opinion that it conducts
its business in a dishonest or improper manner, the law is the
same ag in the case of oyn individual....... ..... .

The foregoing prineiples, Iaid down in English case-law
and by English text-writers, which this Court has guoted with
approval-—indeed Maltese Courta have, in libel casen, follow-
ed, more often than tot, the trend of Fnglish Law, as ex-
pounded by Fnglish judges or Finglish text-writers—lead to
the conclugion that pinintiffs were entitied to sue jointly und
to sne hoth “nomine’’ und personally, The plea in bar of the
appellunt, therefore, falls to he dimmissed;

Passing on to the merits of the cace, the charge of Jibe
arose ant of two articles appearing respectively in the news-
paper ‘‘The Bulletin'' (whereof the appellant, on his own de-
claration alb page 66, was the editor af the time of pnblieation:
i the issne of the 201h. April, 1949 and in that of the fth.
May, 1949, Plaintiffs in their written statement at page 13,
have specified those parts of the articles which thev cansider
defamatory;

The Court below lield that the articles in question were
defamatory to the detriment of the ““Allied Malta Newspaper:
Limited'' and to ‘the plaintiffs personaily  in so far as thes
suggest that there waux eollusion between the Strickland Press
and a Government Department responsible for the giving out
of printing work in cornection with the National T.ottery, in
ro far ag they state that the aforesaid Press has changed its
policy because of the jobbing work in guestion, and in <o far
au it is stated that the "Times of Malta'" is in the way of at.
taining our aspirations and is the most bitter and underhand
political opponent of Lahodr;

This Court asrees with the Courd helow

There is no doubt that the pre<s is fully entitled to eriticise
the mving out of Giovernment coutraets, and thus to control
the commitments of publie fun-<. Bt this is a totallv differ-
ent proposition from tiat of chorging a company with eoiln-
sion with a Government Department. Taken together, the two
articles clearty imply such collusion. Tn the first article, parti-

118120, Vol. XXXIII, p, IV,
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cularly in the fowrth raragraph thereof, an imputation of ir-
regularity in the granting of printing work to the ‘Times and
Progress Press in obvious. The test is always ‘'How were the
words understood by those to whom theyv were originally pub-
lished?” ““How were the words understood, giving to ordinary
English words their ordinary English meaning?"  “"What
meaning did the whole passaga or article cunvey to the nn-
hingsed mind?'’;

~ Now, what posaible meaning can be given, on the strength
of theae tests. to the pnssage :— ‘‘The Lottery organisation
came under the Minister of Finance. Many of us remember
his onthursts against the Tressurer during the old Council of
Grovernment. concerning alleged irregularities over contracts
for printing lotto and tombola tickets. What has he to say

todav?'’;

Odgers very pointedlv says (On Tibel and Blander, p.
18) :— *The insinuution may be indirect............ it may he
put as a question....... e still, if there be a meaning in the

i

words at alt, the Court will find it out............ :

In the article of the 4th. May, 1049, the writer comes out
in the open, and, after saving that the printing of yet another
Lottery poster at the Progress Press calls for condemmation.
goes on to state that the Prime Minister should assume full
responsibility for any nregularily of the department concern-
ed. ‘Then (hy way of an insinuation put as a yuestion) the wri-
ter asks :— “*What is hebind it all? What connection exists
between (he Drogress Press and the Lottery Department 2°
The writer then proceads to ask for an investigation, adding
that the Tottery Depaitment should be beyond repronch. Now,
considering the articles as a whole, but, of course, giving o
every part ita proper weight, it is certadn that the articles con-
tain the “‘sting” to whieh plaintitis took exeeption, that is,
that there was wrongful conduet between them and the Gov-
erniment concerned in the giving oat of this particular printing
work, Tt is innnterial to the action brought lorward by plain-
tifis if the injuricns statement affects also certain Govermmment
officials, becavise what this Court has to decide is whether it
is injurions to phuntifTs ax well;

In the article of the 26th, April, 1949, it is also stated
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thus :— ““In the past there was the severest criticism of the
National Lottery and the way it was run, coming from the
- Stricklandian Press ; but now the storm seems to have abated.
it is curiots, to say the least, that the former critics of the
National Lottery should now be its exclusive printers’’;

Clearly, this is an imputation thst the aforesaid Press
changed its policy for the sake of getting the printing work
or because of having got it — a reflection which, containing,
as it undonbiedly does, a mercenary motive, cannot bot be
in‘urious. Aga’n the insinuation is indirect, but the words,
taken in their context, are clearly such as to be capable of
hearing, -5 in fact thex do hear, the defamatory meaning
al'eged by the plaintif. No ressonable and unprejudiced
man would undersiand them otherwise. The insinuation is
ohviously libellous, because, as stated in a report published
lately in America by & Commission on the Freedom of the
Tress {vide ""A Free and Responsible Press’” by Robert
Hulchens — 1947). & frec press must be free from compul-
sions, snch a3 yovernmental financial compulsion ; and to say.
or ohviously insinvate that a newspaper has changed its policy
for pelf, is undoubtedly a charge of dishoneaty;

The other two imputations are also substantisted. It
& njurions to say of « newspaper that t has stood in the wiv
of attaining nationnl aspirations; because any sueh statement
implies a charge of lack of patriotism and of disloylty to one’s
own conntry. It is one thing for a writer to disagree with
the policy purcacd by a new=paper, and even to siate that
the carrying omt of such policy should be detrimental to the
national interests, and it 15 a totally different thing to make
an ahsolute and sweeping asscriion, without any relation to
concrete itlustrations or facte, to the effect that a newspaper
has obstrueted national aspirstions almost as a matter of
principle.  With vegard to the other statement, it would
not ‘have been libellous to state that the newspaper in ques.
tion is a hitter political opponent of Tabour, hut the word
“onderhand”, which  implies shady dealings and methods
which do not bear the livht of day, ix defamatory:

Tn the comrse of his submissions, the learned counsal for
the uppellant set np. even though perhaps, not quite in har-



a48 TR-RABA PARTY

mony with recognised provedural principles, the defence of
fair comment on matters of public interest. There in  no
doubt that the matter of the allocation of (Government work
i« & matier of public interest, but it is an elementary prin-
ciple of the law of libel that (1) the defence of fair com-
ment only protects statements of opmion. and does not cer-
tainly exiend to defamatory allegations of facts. Lord Her-
schell, in. “*Davis & Sons v, Shepstone’”, 1886, 11 App. Cas.
187, p. 190, said:— “The distinction cannot he too clearly
barne in mind between comment or criticism and allegations
of fact, such as that disgraceful acts have been committed or
discreditable language wsed. Tt iz one thing to cominent
rpon or critivire, even with severity, the acknowledged or
proved acts of a public man, and quite another to assert that
he has been guilty of partenlar acta of disconduct’’ 5 (2) The
comment, which as an expression of opinion necessarily re-
lates to some fact or sel of facts, nust he hased on actual
facte, that is_ the defendant in a lihel case. who puls up
the defenfe of fuir comment, muat prove the truth of the
~tated or asserted facts, if they are disputed. Tt was Kenunedy
J. who, in “Joynt v. Cyele Trade Punblishing Company’’,
1904, 2 K.B. 292, page 294, put the legal position in a few
significant words, when he said :— ‘“The comment must not
mis.state factz, beeanse a comment cannot he fair which j=
built on facts which are not trnly stated"” ;

Now, in the present instance the suggestion of irregular
dealings with a Government Department. the snggestion of a
~hange of policy for mercenary motives, the statement of
ohstruction to national aspirations, and the statement that
the newspaper in question is an underhand opponent of La-
hoitr, are statements of facts and not comments: and. as
Mellar J. remarked (vide Ball. The T.aw of Tibel and Slander.
p. 81}, in such cases i W useless to plead fair comment :

Moreover, the facts are not truly stated. The evidence
has disclesed that the allesafions are not snbstantiated. Fair
romment i=, therefore, for this reason a: well. ovt of the
qnestion ;

The learned counsel for the appellant alko  submitted
“passim™ that the intention of the writer was not fs im-
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pule dizhonesty io the plaintif company, but to have iat.
ters sifted out in ihe public interest. 'T'his contention s,
of course, unienable. It is well settled in libel cases that,
in determining the proper construction to be placed upon a
staiement complsined of ss defamatory, it is irvelevant
vonsider the meaning which the writer intended should be
placed upon it. 1t wus laid down in '*Capital and Counties
Bunk v. Henty'' (1882) T App. Case 741, per Lord Bram-
well, ai p. 790, that ‘‘the question is not what the writer
of an alieged libel means. but what is the meaning of the
words he has used’’. Aund in '‘Cassidy v. Daily Mirror”
(1929), 2 K.B. per Russell, L..J'. at p. 354, it was laid down
that “liability for libel does not depend on the intention of
the defamer, but on the fuct of defamation’ ;

In analysing the ariicles complained of, the lesrned
voun«el for the appeliont stated thet mavy parts of the ar-
ticles were irue. wnd that in libel cases it is nok necessary
to justify every expression used by the writer. This conten-
tion is not correci. 1t ks correct to say that, if the sub-
stantial imputation be proved irue, then any slight inaccuracy
in one of ity details wil not prevent defendant’s succeeding.
provided such inaccrracies in no way alier the complexion
of the affair.  But the justification 1nust be as broad as the
charge, and must Justify the precise charge. None of the
four charvges constitiiimg the hbel in the present case lax
been in any way proved truc. It is no defence, unless the
whole charge s proved tiue;

In hiw noie of submissions at page 21, the appellant
t1) siresres the freedom of the press and its inviolute right
to diweuss freely matiers of public intevest. In. his other note
ot svbwissions at page 36, the appeilant (2) states that, in
oder to remove any possible nusunderstanding  concerning
complansnts, he published in the ‘‘Bulletin'' of the Tth.
June, 1949 tn a prominent place in the front page, u préeis
report of the proceed'ngs in the Court below, boldly head-
lined "'Lottery Poster Printing Was Regular’’. The appel
lant goes on to way that, “"had compleinants brought to hix
notice the faucts tbey produerd in Court by way of evidence,
he would have giadly published those facts, althongh he doe-
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not gdmit that any sach action on hiy part would be an ad-
mission that e or *'A Prinier’” had the malicious or simple
intent of hibelling complainants by the publication of Lbe two
articles under discussion’”;

Uf the twy propositions, the firse is fweomuplete, and tae
second is aitozether untenuble and dangerous ; :

The freedom of the press is certainly one of the most
iressured rights of true democracy, bub whilst the adjective
“free” is always used, the other equally important adjective
i sometimes o tted — the press should certwinly be free,
but it imust also be ‘respousible’’. The relative impersonality
of the printed word, its permanence, the inability to conceal
or recall what ls once become printed record, the stronger
bid for belief, the fact that the suphisticuted public of today
has by no means ovtgrown the feeling that what comes ‘in
black und white'” must be more of » ‘'credendwn’’ than what
falls perishably on the ear — all this tends to impose a
heavy responsibility on newspuper writers;

The other proposition would appear to advocate a right
1w’ publish, almost precipitately  siatements of a character
damaging to others, with the intention of withdrawing such
ullegations if found to be untrue. 1t i hardly imaginable
hat anyone cowd ever subsceribe te such a proposition, Even
if, “ex hypotbesi”, one were to concur in the principle ex-
pounded by the Anerican Press Commission aforementioned,
that “‘the right of free public expression includes the right
to be in error” (u principle which, put so unconditionally,
may appear to be too generous, and which should undoubted-
ly be harmoniscd with other basic principles i libel proceed-
ings), it remains ciear — us (he sard Conmission was care-
ful to add 2imost inmediately — that the right of free public
expression does not cover the right to be “‘irresponsibly” in
error. One is certainly irrespunsibly in error if one does not
use due diligence in ascertaining facts before publishing them.
In the preseut case, the Director of Public Lotto, Mr. Mifsud,
stated in his evidence that the appellant never interviewed
him about the facts stated in the articles. The Minister of
Finance also wtated that he did not remember that defendant
ever approached him with regard to axcertaining facts relat-
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ing to the giving out of Government printing work. It is,
to suy the least, highiy illogical to expect — as the defend-
ant almost, by way of blaming complainants, appesrs to sug-
west in his sfore said note of submissions at page 86 — that
the compluinants shonld have brought rhe facts to his notice
pbefore instituting proceedings. This would be fantsmount
t0 sauctioning libellous publications, provided the defamatory
glatements be afterwards withdrawn ;

There is one reneral and final remark which the Court
feels it ought to make by way of comment on the whole mat-
ter. 1f the writer of the urticles in question wished {o have
the matter of the ailocation of Government printing work
threshed out in the prblic interest, he could very well have
limited bimself to stating the bare fact that certain prin-
ing work hud been given to the Progress Press without a call
for tenders, and to asking for explunations, without addmy.
unnecessarily, the four xtatements which the Court has found
to be libellous;

'Fhe appeal, thevefore, fails, and ix hereby dismissed, The
judgment of the Pirst Court is afhirmed, with costs. Buch
costs 1o be taxed on a verbal reguest by the parties.
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