14 ta’ Marzu, 1949,
Tmhallef :

T.-Onor. Dr, W, Harding, B.Litt., LL.D,
TI-Pulizija reraus Salen Pullicino
Xhieda — Konflitt ta' Provi — Appell -
Traffiku — EKollldjoni.

Meter p-thiega #hunw rehdu darbtein fl-ewwel istanza, kall impressioni
I tiste’ toluslty tiremlarva 1-Qarvti ta’ LAppell, jekl: terda’ #irma?
hijn dowk iz=rhieda, thun aktarz falladi; ghaliee bi smigh ripe-
tut wara Ti agentenze appellatu thun di ddudikat ir-respansabi-
Fita, ikun hewm ileperikbla Ti p-rhieda fippruvaw jikkolmaw illa-
Funi, mete me hewinr fotturi extfransi biex jilkontrollawhom.

Td-diportament tar-thirdg waqt id-depodizzioni taghhom huwe foltur
importanti biez i-Qorti taghti Lkredibilitd toghha faour il-ver-
sioni ta’ peabi waddu jew -okra meta fFuy hkemm kanflitt ta’ pro-
ri. Ry meta kemm dun Akonflidt, -Ewistjoni thun wakdn ta’
kredibititnr u ghathel:l lipprezzament tal-gudikant 1 jkun sama’
dawk dx-zhicda “rive roce’ w jkun seta’ josserrq d-diportament

105106, Yol. XXXIIT, p. 1V,
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taghhom, ghanda jlalte dorpu piZ Nol-Qurfi t0' B Lppell) T ana His-
wicer hiia stess deawl foeehioda, heandba tireispeta, irkk wma Vv
sorddixtatba 1 Pdal lapprezzament hewmm i foga jew cirkustanza
importanti Hi ma gietr bensidreta,

f'ﬁrn’dfrr;n':ml iekk ix-sentenza appellata hija boiata bisy Jug semplici
wppreszameat ' Lesdiifita, ghar il-preaci jhonw konfliggenti o
ety ta' L3 ppell mia ,*n”ru”rl'c'.r Ii gheaowde tergu’ tixma’ hijn
porhiedn | Fapprezavment 1oglhamlet LEwwel Quorti ma ghandos
pidd vacjd aift-Qorti 4a® A ppell jel-k din o ma sxib orejn N filkoon-
viadiha 3 lapprefiament tol-Wadistoat mea bieaa korertt,

Id-dvicer Ti #keai b’ kol juni wmn jhallis f-keriozza tieghe Jilspoiiz-
sjoni N Lienet mefa saret i-habta sakempe tigi 1-Puliz );u nahti
adesio i heaea beltw tart; ghar bufl deicer 1§ jakised ;'a' wa hethr
fort Ail-bolizjani ke Tomprensibilinent  preoklwpet 1iomn Fhoww v
distuwrbat Iistat tol-fuiti fil-wagr Tol-kellizjoni biew jigi aicerht
mill-Phdizipa hall fottan L jista’ jiswiche w jeioneral wir-respun-
aabititi Erininedi u ginanzlarjo.

L-tmsemmi Pllicino @rie migjub quddiem #-Qorti Kri-
m nali tal-Magiaurati ta” Malta biex jirrispondi ghall-impu-
tazzjoni Ul minhabba nuqqas ta’ ghaqal, rraskaragini u in-
oeservanzit i’ orecoliomenti, want 1 kien qieghed isug char-
i-hane nn, 1788, Tiabat m’ motor car no. 1474 u ghamlithe
hara ;

Bsentenza taghhn tal-14 @’ Janoer 1949 dik il-Qomi sa-
bite hati v kkondannata ghall-ammenda ta’ £3 w chall-hlas
i’ nofs lispej'es tal-perizja;

Pallicing appelia ;

Tratiar Lappell, d'n il-Qorii kkonsidrat ;

Din lappell ghande feitezzi partikulari, v hemm invo-
tut fill aspett legali ta’ derta importznza dwar il-kriterju
gPandha ssegwi dar i-Qorsi ta” 1-Appell meta jingieb qud-
diemha pont ' fau N s.eoluzzjoni tieghu. minhabba kon-
flitt werfn ta” provi, iddependiet unikament mill-apprezza-
ment dioghamel H-Muagstrat dwar il-keedibilith tax-xh "
ma jkunx hemm, hicx jirregola din il-kredibilich, n¥
pressjoni 1t jkun ifforma d-ded¢ident 1i sama’ sempe-

-iste 8s xhiedn “'viva voce’



APPELLT RRIMINALYL 835

Dina lkawza origimat minn koilizjoni 1t saret f'Burmar-
rad bejn cur misjug minn éertu Roswrio Borg-a char-a-banc
misjtq m'll-imputat. Borg kien ko-imputs. ms' l-appellant
fl-ewwe] istanza, i#zda gie libersi bis-sentenza fuq imsem-
mija ;

l-ewwe! osizkolu ghallistruzzioni akiar ampja n soddis-
facenti tal-kes kien illi, ghal xi raguni jew ohra, il-Pulizijn
mne pproducieix is-solitn “sketch™ tal-lokalith bid-dettalji ri-
levanti, bhal ma huma, jekk kien hemm, “‘brake-marks’ jew
xi sinjali ohira li jistzhu jixhte dawl feq ié-¢irkustanzi tal-
koluzjoni ;

Gara wkoll illi Borg u n-nics i kienc fil-:ar tieghu taw
versjoni mod, mentri Lappellant u l-passiggieri tieghu 1i xeh-
du taw versjoni f'sens oppesi, bla ma ngieb ebda xhud bar.
rani, ¢jod estranen ghal dak N l-Jmhallel Ingliz Mc. Cardie
sejjal “‘esprit de voiture’’; ,

Borg u x-xhieda tieghu qalu li huma kienu mexjin bi
speefl regolari............... L-cppellant u x-xhieda t'eghu qalu
Ii huma kienu exjin bi speed regolari............ perens ulil-
car ta’ -Borg kien ghaddej bi speed qawwi v ma kienx fuq
is-‘side’” riechu............... u, kif jidher ¢ar, dawn i-Zewg
versonijiet huma dijametralment opposti; ghaliex mentri 1-
versjoni ta’ Borg u shabu ggib 1 t-tort kien ta’ l-appel-
ant.. ghall-kuntrarju, il-versjoni ta’ l-appellant v
shabu ggib illi -tort kien ta® Borg............... ;

© “Lssa 1-Magnstrat iddikjara fis-sentenza illi hu kien Qigd
*etna’ %-xhieda kollha tal-kaz, n l-kewse kicnet differita ghas-
sentenza. Fl-intervall tad-differiment il.Mngistrat, konfron-
it bil-konflitt tal-provi, hass, u bir-ragun, )i forsi, jekk ix-
xhieda jinstemghu fuq il-post mill-espert, tirrizulta xi éirku-
stanza’ pozitiva i tista’ tghin ghes-soluzzjoni tal-problems ; u
minflok ma ta s-wentenza fil-frinata tad-differiment, ilkkosti-
twixxa perizja bin-nomina ta' l-espert Felice. I1-Magistrat
perd, ‘kif qal he stess fis-sentenza, kien digh forma l-opinjoni
“vieghin dwar liema versjoni kienet aktar kredibili ;

L-espirt aléeda fuq il-post u sema’ x-xhieda, u in seg-
wit ppreZenta r-relazzjoni tieghu fol. 28. Tiespert irrileva
J-istess konflitt. .. .. - u stqarr i hu kien isib rubu f'per-
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plessitd kbira.. ... ... Perd fl-ahhar tur.relazzjoni ghamel
trer viljevi, u -minnhom jista® jidher 1i hu kien pjuttost inkli-
nat jeécetta f-vers oni ta’ Borg u -paseigiieri tieghu;

L-Magisttai....... PR irrakkomanda +tuhu ghalf-kredi-
Bilih tieghu wkinr inid-diportameny i’ Lappellant meta xe.
her gudidiem i)-Magishzt, vkoll qabel il-perizjn ;

Omisgis; .

Fssiv, din i1-Qorti ta” 1-Appell tinsab konfrontata bl-istess
kontliti w” provi, rizolubili bias D'apprezzament ta' kredibi-
lith, sa'v ik 1i sejjer jinghad il quddiem dwar c¢irkostanza
rileviin mill-perizj

Hemm perd din id-differenza. li mentri -Magistrat, n
wurajlt T-oepert, kellhom il-rantagd li jisimghu x-xhiede ‘‘a
tempo vergine’™ o “'viva voce”' | .Imballef aedenti ma ghan-
dux quddiene hlief x-xhieda traskritti — dak 1t bi frasi indo-
vinatt lahalief Ingliz Coleridye, fil-kewia R. v. Bertrand,
1867, 1, .0, 320-335, sejjuh ‘‘the dezd body of the evidence
without its spint’’. Fi speech li kien ghamel Lord Helsbury
fil.kHouse of Commons, fl-okkazjoni tat-teni lettura tal-Cri-
minal Appeal Bill (ara repport fit-""Times” ta' Londra, tag-6
te’ Awissn 1907) hu kien qal [i x-xhieds “‘miktuba’’ '‘does
not el “he judzes how the witnesres looked, how they spoke,
whether thiy hexitated, or how thev stood the test of cross-
examiradan’;

Ma hox il-kaz it L.-Imhallef sedenti jerga’ jisma® l-provi,
ghaliex wara I dawn instemghn darbtejn, darba mil)-Magis-
irat o odarb’ofe mili-perit, kull impressjoni 1 talvolta tista’
vrrikava din i-Qorid akinrx iken frllad¢i; uhaliex bi smiegh
“ipetur — issa warg 1i s-sentenza aggudikat ir-responsabilitd
— il-partij'et ikunu ndunaw h'dik 1i {issejjah ‘‘the pinch of
De case” . u jkun bemm il-perikolu ii jipprovew jikkolmaw il-
lkuni. meta ma hemmx fatturi estrane! hiex jikkontrollaw-
hom ;

Tssa, kieku dina 1-Qorti kienet qieghda tiggudika 1-kawsa
fl-ewwel itanza 2lum kivnet jew tiddedidi kif iddedieda )-
Magicoandt, kieke hassitha persweza bil-vergoni ta’ Borg u
shabu, jew tiddecidi {sens i tassolvi lill-appellant, kieku has.
it perswaza bil-versjoni tieghn o tal-passiggieri tax-char-
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a-bune, jew, fil-kuz li mua hassitiehx. gustifikate li takkolji
versjoni wahdu pjuitosi mill-obra, kietet, fid-dubju serju ri-
zultanti, wpplika l-principju li, gsladarba 1-Proseknzzjoni, }i
b.¢-¢itazz oni kienet gieghde taddebite iill-uppellant b’negii-
genza, nuqqas 0 ghugos, v ivostervanza tu’ regolamenti, ma
kieneix ippruvai il-kaz, allura *‘in dubio pro ree’’;

Fl-appell. perd, il-pozizzjoni hi diversa. Il-kwistjon
f'dun. il-kaz hi eminentement kwistjoni tu’ fatt, dipendent:
putsineni minn apprezzament  (ad-diporiament ta’' xhieds,
eskluza kull cirkustanga pozitiva, divettu jew inferenzjali, n
cippjit. d'portament b l-lmhalef sedeunl:i, phad-differenza tal-
Mugistrat, ma kellux il-vantagg 1 josserva;

Ilkriterju li 1-lmhallel sedenti j.dhirln li ghandu jado-
pern fil-kaz prezenti u ohraju simili ta’ xorta ecéezsjonali
bhal den, liu dan }i ge). Il-Qorti ta' l-Appell, anki fuq kwis-
oni- ta” fuit, iista’ u ghandha tvarja d-deéizjoni tal-Magis-
teat, jekk jidhrilha i mitl-materjal probatorju quddiemhs dik
wl-dec¢izjoni kienct Zbaljata.  Tmma neta mill-materjal pro-
batorjn quddiemha 1-Qorti 1a” l.Appeil me tistax tghid 1 d-
decizjoni appellata tbuzata  unikainent fug apprezzament)
K'vnet zba.jma, cllura b ghendha teghti piz kbic ghall-"*find-
ing of fuct™ I jkun wasal ghalil il-Magistrat, v oa ghandhiex,
fin-nugqgas te’ éirkostanzi kuntrari, tvarja jew twaqga' dak
d-""finding™ ; : .

Juhid il-Powell "*On Evidence™ puge 700 :— “The judge
of first instance has heard the witnesses and had an oppor-
tunity wheh the appellate tribunal does not possess, of test-
ing their credit by their detneanour in the witness hox, Henee
great weight should alwavs be attached to the finding of fact
at which he has srrived™, The Master of the Rolls, Cozens-
Hady. yal, in re "Wagstaf' 08, L.J. p. 151 :— *“The Court
below has had the inestimable advantage of {(ndging from the
demeanour of the witnesses whether they uve or are not speuk-
ing the trath. and 1 think further that the Court of Appeal
ought not. iiv # case of this- kind, to depart from, or vary, the
findings of faci of the lenrned judge in the Court below, unless
the CGourt. of Appenl is clearly satisfied that there las been
soimething iportant vverlooked...... ....."";

Tt-Tavlor, “On Evidence'’, Vol, II, pag. 1350, osserva :——
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“Althongh the appeal tarns on a question of fact, the Court of
Appeal recopsiders the material before the judge, with such
other materials as it ay have decided to admnit, und then
mitkes up ts ownomind on the nerits, hot disregarding the
judgment appealed frein, but carefully weighing it und consi-
dering it, and not <hrinking from over-raling it f on full eon-
sideration the Court cotes Lo the conclusion that the judgient
ix wrongy. ‘I'he Court, however, will staet with the presumption
that the deciston of the udge below on the facts was right, and
in o doulatful case the fadgtnent of the Conrt below an the fact
woentitled 1w great weight’;

Fil-kuwzn Montgomerie & Co. Ltd, v. Wallnee James,
dec¢iza mill-House of TLords fit-18 ta’ Dicembru 1903, Tord
Halshury qal: "“"Phis s simply a guestion of fucs, and, doubt-
less, where a question of fact has been decided by a tribunal
which has seen ind heard the witnesses, the greatest weight
ought Lo be attached to the tinding of such a teibunal, 1t Tas
had the opportunity of observing the demennour of the wit-
nesses and judging of their veracity and accuracy in o way that
no appellate tribanal can have™. Rompla jghid i biss meta
“no question vrises us ‘o the truthfulness, und where the
question is as to the proper inferences to be drawn from trath-
ful evidence, then the criginal tribunal is in no better position
to decide than the judge of an uppellate court’”;

H-konkluzjoni logika hi kwindi din. L-uppellunt gie qud-
diers din il-Qorti biex juri illi s-sentenza moghtija kontra tie-
sha mill-Qorti Inferjnri ma hijiex sewwu: -Ewwel Qorti ma
kellhiex quddiemha staz ta’ provi sod v stabbilit 1i minnu jis-
tehu Jingiebu inferenzn b jistgho jign valjati minn din il-Qorti
ugwalent bhal ma setghn pigu valjati mil-Qorti ta® Tsfel,
i hhazat rubha, fin-nugqas tn éivkesganzi ohea o fil-kon-
Ritt ta® Zewg versjonijiet, fug apprezzament tu’ kredibilith *‘sic
et siuphiciter’; din i-Qorti tat-tieni istanza na tistax il-lnm
tista' seratinanient, i profitt, ix-xliieda “'viva voce', ahrx
il-fatt Ii xehdu Ed darbtejn jisvalovizza konsiderevolment ir-
nzultat eventwali ta’ koll apprezzament, u shalhekk din il
Qurti ma kellhiex. kwantu ghax-xhieda, l-opportunita, kif kel.
e I-Magiztrat u l-espert judizzjarjin — kif esprimiet ruhiy
1-Qorti ta' I-Appell presjeduta minn Sir Artaro Merciecs fil-
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kuwza *ace utrmgue’”, 4 ta’ Mejju 1925 — *'di direttemente
scrutinare il contegno, t moviment, le inflessioni della voce, d;
avvertre in o_nt paiolu. ‘n ogni ciccostinza che concorre a
dare alln teastimonianza it peso che si merita, o largli decidere
se essa Ol narruzione serena e precisa dei fotti visti ed wccer-
tati du un testimone fededegno, o ¢ la creazione di chi, o per
partigiuneriie, o pev deinenza entale, non posss dare garan-
zia di serieti ¢ i verdicitd”; u fl-ahharnett din i-Qorti
ssib xejn I jikkonvinéiha itli l-apprezzameut tal-Magistrat ma
kienx korrett Ghulbekk ma heimmmix ragunijier biex dak l-up-
prezzament Jigr varjat;

Anzi, jekk xi haga, hemm éirkusianza wahda, rievata
mill-perit, I aktarx tghin favur duk l-apprezzament. Li-appel-
lant irviffuta. avvolja witlub wid-driver l-ichor Borg, li Jhalli
I-vetwnr: fil-pozizzjoni i kienet sukemm tigi |- Pulizija. T-ap-
pellant spiexa 1i ghamet hekk ghaliex boza 1i jitlef il-kirju i
kellu w Tima jkollux shieda jekk in-nies jitilgu, Ir-ragani I
L tha tantx hi konvinéenti, ghaliex kull driver |i jabsel 15
kellux tort fil-kollizjorr Qo koniprensibilinent preokkapat i
i jkanx disturbat Listat tal-fatti fil-wige tal-kollizjoni, biex
ista’ jigi acéertat mill-Pulizija kall fattur 1§ jista® jiswielu u
jezonerall minmn vesporvabilith kriminali u finanzjarjn. Jghid
A propozitn Audrew Dewuar (iLb :— *“I'he posiiion of each car
involved in the collision, as it was after the Bupact, is signi-
ficant, m that it muay show whethier the rule of the roud was
being obeved. how far the car went after the imipwet, the foree
of the collision. The distance u ear is pushed by another vehi-
cle may be some evidence of the speed of the other vehicle. It
may sometitnes be profitable 1o go into detuil here in aliowing
the position of caeh ear. How far had the other ear gone from
the point it struck his? How far was hix car from the point
where the collision oceurred? Which way was each car facing?
the distance of eacl car from the kerb 2.

~Crhallekk il-fatt I lappellant ibieghed aktarx jaghti sus-
sidju lill-apprezzament tal-Magistrut, Komunkwe, ma hemm
xejn kontra dak l-apprezzament;

Din il-Qorti ghaldagstant tiddecidi billi tichad l-appell u
tikkonferrna s-sentenza appellata. Zmien ghall-hlas xahar
mil-lum.




