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15 ta” Megju, 1953,
_ Tmballfin ;
1s-8.T.0. Dr. L. A. Camilleri, L.L..ID., President;
I.-Opor. Dr. A.J. Montanaro Gavei, LL.D.;
1:-Onor, Dr. T, Gouder, LI.D,

Emmanuels Micallel versus Vincent Scerri
Loksu;onl — Board ‘tal-Kera — ‘‘Aliernative
Accomodation’s — Art. 10 (b) tal-Kap. 109
1, Ordinanza XXI ta’ 1-1942,

Yd-dispotizzjoni ta' l-art. 19 () tal-Kap. 109, Kif diet emendate M-
Ordinanza XX1 ta 1-1942, ghandha tigi nferpretata, biexr tigi exri-
tate Jull apparenti kontradizzjoni, fis-sens Wli (a) meta ghall-in-
Lawilin ikun hemm “availedle alterrative aceomndation’’ i ragjo-
aevolment thun tghodd ghalih « ghall-familia tieghu, niekudin. in
L'O}ial}femzzjoui lmesei tieghn, Eif vkoll i-“cxtent, character and
prozimity to place of werl (if anyi’. ta' dok 1‘accomodation’,
i+-Boord. tal-Kero. ghandu jaghti permess lil-lokatur 1 fiedu pus-
sess tal-fond mingkair ma jindahal jekk L'dogshekl Linksptlin
ikune sefjer ikolln =i “hardship’ : a (h) 1 Ifatt i ghall-inkwilin
ma jkune hemm ‘‘alternative accomodation’’ mhue ta’ ostakolu
ghall-kerrej li fiehu lura i-pussess tal-ford tieghu; izda Fdan il-kai
il-Board, qabel ma jaghti d-deéiijont tieghn, ghands jpis d-*‘hard-
ship’” rispetiiv tal-partijiet « jipprova jevita l-akbar “hardship” ;
e biex Jayhmel hekl, il-Foard phondn jois ié-cirlustanzi kollka tal-
kgz, kompnza dik tn' “any alternating arcomodation nvailable jor
the landlord or the tenant’’; iida dik 1-‘e’terrative accomoda-
tion" ghall-inkwilin ma thune to' dil ae-zorta hontemplata fug,
phalier, jekk tkun hekk, il-Bourd ma ghardue jaghmel hag’ohra
hlief 1 jaghti hl-Tokatur ilpermess ghar-ripreig tal-pussesy tal-
fond, minghasr ma jidhol Forgumenti ofra,

N-Qorti, — Rat ir-rikors tu” Emmanuele Micallef qud-
diem il-Board I jirregola 1-Kera, fejn talab biex jerga’ jieha
taht idejh id-dar numru 154, Micida Road. Birkirkara, mik-
rija lill-intimat Vincent Scerri, ghax ghendu bzonnha gha-
lih, waqt 1i offra bhala “alternative accomodation” fond
f"Saint Anthony Street, Birkirkars :

Omissis:”

Rat id-ded¢izjpmi moghtija minn Aak i1 Board fid-9 ta’
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Frar 1953, i biba giet nuchuda t-talba, bl-ispejjez; wara 'l
2, .
kkunlslllcilrhuwa- fatt 1i 1-intimat, i kien joqghod tas-Sliema,
mar Birkirkara biex ikollu goien, u, biex jirraggungi l-iskop
tieghu, barra }i hallas rigali, ghamel spifa konsiderevoli biex
irangs d-dar, il-gnien, u ssigar ta’ din id-dar ta' Birkir-
tara ; L
. 1ili ma hemmx -dubju 1i d-dar offerts lilu, bhala kobor,
I'ja kbira bizzejled biex takkomoda lill-intimat ; imms fid-
Jeterminazzjoni tal-“*hardship’” riapettiv’ ghandhom ‘gittieh-
du in konsiderazzjoni diversi ¢irkustanzi ohra barra 1-konsis-
tenga materjali tal-fond; per ezompjn, l-iskop B ghaliha kien
ha d.dar il-kerrej, u anki xi spejjez i huwa kien ghamel biex
jirrendi dik id-dar — li meta hadha ma kellux perikolu ki tigi
lila mehuda — izjed komoda biex tirrispondi ghall-iskop L
ghaliha kien hadha; _
it 1-igi, bhala kriterji ghad-determinazzjoni tal-"‘hard-
ship!’, tpofrgi taht il-konsiderazzjoni tal-Board kwalunkwe
 “zlternative accomodation’’ 1 tista' tkun ‘‘available’ tant
ghas-sid kemm ghall-kerrei ; v £'dan il-kaz il-fond offert bha-
la . “alternative accomodation’’ huwa ‘‘available’ tant ghas-
sid kemm ghall-kerre;. Il-lum, ir-rikorrent jallega li jogghod
ma’ hutn minghajr ma jhallas kera, u 1i ma ghandux hlief
zewg kmamar livell tal-beji ghad-dispozizzjoni tieghu. Fil-
post ta’ Vincent. Costa, 41 v 42 Saint Anthony S8treet, Bir-
kirkara, ir-rikorrent ikollu kumditajiet bizzejjed.ghall-familja
tieghu; u l-falt naturali li jrid imur jogghed fil-proprjetd tie-
ghu, li xtara recentement, mhux bizzejjed biex jinnewtraliz-
zs ossija jeghleb l.interess ta' l-intimat biex_ jibga’ jokkupa
I-fond, 1i huwa ha bi skop predeterminat u li jirrispondi ghall-
ezigenzi spedjali tieghu; .

INli, mehndin in konsiderazzjoni é-Chrkustanzi kollha Eal-
kaz, fidher 1, ladarba 1-*‘alternative accomodation' hija
_“ava.i],ablt_a” .anki_ghar.rikorrent, il-"hardship”, ta' dan kien
ikun izgbar kiekn kelfha tigi michuda t-talba milli {kun ghall-
intimat jekk tigi milqugha :

Rat ir-rikors ta’ l-imsernmi Emmanuvele Micallef qud-

23—24, Vol, XXXVTI, p. I, mes. 1.
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diem din 1-Qorti, fejn talab li s-sentenza fuq imsemmija tigi
revokata, billi 1igi milgugha i-talba tieghu, bl-ispejjez taz-
zewg istanzi kontra l-inéimat Vincent Scerri ;

Omissis;

Ikkunsidrat fuq l-ecéezzjoni ta’ l-inappellabilita ;

Tili s-sentenza li minnha hemm appell tinsab bazata fuy
l-interpre azzjoni ta’ l-art. 10 (b) tal-Tagi tal-Kera (Rap.
109), .F'dan il-kaz il-Board ma enunéjax sempli¢ement l-imz-
semmija dispozizzjoni tul-ligi, izda, kif jippretendi l-appellant,
interpreta skorrettament l-istess dispozizzjoni tal-ligi, n anki
skorreftament applikaha ghall-fatti kif rizultati. Ma jistax
ilon hemm dubjn 1i 1Lkwistjoni fuq linterpretazzioni ta’ dis-
pozizzioni tal-ligi tikkostitwixxi punt ta’ dritt u tirrendi -
sentsnza appellabili skond l-art, 25 talligi fug imsemmija.
Ghalhekk l-imsemmija eééezzjoni ta’ l-inappellabilith mhix
ammissibili, u ghandha tigi respinta, bl-ispejjez kontra l-ap-
pellat Vincent Scerri;

Ikkunsidrat fil-meritu;

Illi qabel J-emenda apportata lill-imsemmija dispozizzjo-
ni tal-ligi (art. 10 (b)Y bl-Ordinanza XXIT ta’ 1-1942, il-kerre]
kellu dritt jiehu lvra l-pussess tal-fond (barra minn hanutd
iekk ikun iridu- ghall-okkupazzjoni tieghu, jew ta’ axxendenti
jew dixxendenti tieghu, tant konsangwinei kemm affini, jew-
ta’ huh jew ohtu, Bl-emenda fuq imsemsmia dak id-gdritt
tal-lokatur gie temperat, v bl-ewwel parti fa’ lemenda giet
mizjude 1kondizzjoni 1i ghall-ezeré’zziu ta’ dak id.dritt - da
parti _tal-lokatur il-Board irid ikun soddisfatt ‘‘that alterna-
tive accomodation is available, which is reaconably suitable
ta the means of the tenant and his family, as regarls extent,
character, end proximity to place of work (if any)”’; u dan
minghajr prigndizzin ta’ dak 1i iin=ab provvdoet fl-istess para-
arafu;

F’dan il-paragrafr jinghad i “‘the existence of alferna.-
tive arcomodation shall not be a condition for the grant by
the Board of permission to recover possession of premises un-
‘Aav this paracraph of this srticle, where the Board is satis-
fed. having reesrd to all the circumstances of the case. in-
~tludin~ anv alternative accomodation awaileble for the land-
Inrd or for the tenan-, that greafer hardship wonld he caunsed
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by refusing pernission fo!' t_he‘reccfwry of possession than
i)-\' ;.'l'ilnting it 1(1—(“5})021.2210“1‘ ta’ dan i‘aI‘lhar pa;agrafu
winh bandu tistabbilixxi 1i leZistenza “a 1-"alternative ac-
comodation’’ imsenunija fil-paragrafu ta’ qabel mhix kon-
dizgjoni ghar-ripreZa ta.l-pusffess ta_l—for}d da, p:ruftl tal-_loka,tur_,
w minn naha l-ohra tkompli tghid li {"dan il-kez il-Board
whandv jiehy in konsiderazzjoni é-Girkustanzi !{ollhar tal-kaz,
“in-luding any alternative accomodation available fo.r t_he
landlord or for the tenant’” | meta jigi biex jistabbilixxi lie-
win lmwa lakbar “‘hardehip”. Mi]l-ewwel'daqqa fca’ gha.]'n
jidher i jista’ jkun hemm kontradizzioni fl-istess dispogizzjo-
ni tal-lig, billi, waqt li gieghda tikkontempla l-kaz ta' nuq-
s ta’ “alternative accomodation’, ilmmediatament wara
czammi 1i “‘any alternative accomodation” ghandha tigi me-
hiida in konsiderazzjoni ghall-valutazzjoni tal-‘‘hardship™ ris-
pett’v. Tida, billi hija recola ta’ interpretazzjoni li ebda ligi
ma ghandha titgies kontradittorja fiba nnifisha, meta jkun
hemm dubju fug hekk, howa kompitv fal-gudikant li jinda-
va u jinterprefa s-seng skond lintenzioni tal-legislatur w
W guddiem ghajnejh ir-ragunijiet 1 gieghln Hl-legislatur jid-
dette 1. Tlgudikant ghalbekk ghandn  jirrikorri  ghall-
“mens legis”’, biex ‘aghti dik l-intérpretazzjoni li Fikkorris.
pondi ghall-ispiritn informatnr taldigi;

Tkkunaidrat ;

Mi mets l-imsermmija emends (Ordinanza no. XXIT ta'
11942y et diskussa fil-Kunsill tal-Gevrn; 1-Aftorney Gene-
ral, akall-kritika i kienet saret minn wiebed mill-membri elet-
tivi (Dr. Borg Olivier), irrisponda hekk »— “The Bill before
the House is certainly not intended to accord preferential
treatment to the tenant over the landlord, nor is it intended
to debar the landlord from making use of his own property
for his own purposes, to a greater extent Fhan is allowed by
the Rent Regulation Ordinanice as it stands today. Tt simply
purpors to enable the Board concerned to exact from the
applicants before it wider information as to the ultimate
ohject of their applications and as to the consequences of
those applications.  This is done in an attempt to sttain a
creater degree of equity as between landlord and tenant, and
‘v provide 8 greater opportunity of impartiality as seen from:
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he two different and opposed standpoints, rather than to
accentuate any semblance of preferential treatment that may
arise from the law as it siands today, and as has been sug-
gested by 1hi Hon. the mover of the gmendment now be-
fore 1he Commmittee. Although the first part of clause 2 re-
quires that, when the landlord applies to retake possession of
his_‘proper:y, he would indicate whai other suitable accomo-
dutlon there may be available for-ihe tenant, the proviso to-
‘the same clause very definitely does not ﬂehdr the landlord "
from availng himsel{ of his powers in cases where he is not
in a posjtion ‘o indicate alternative accomodaiion for the te-
nam and In such case it ig. expressly left to the Board
decide which would be the greater hardshlp, and naturally to

avoid the hardship which it holds to be the greater, that is,

a& between preventing the landlord from takma posce.so,x(m
of .his property and the hardchlp of the tenant who is evicted
fmm the linuse of which he is in legal possession, and, after
considermg which is the greater hardship of these two te

decide in equity {0 accept the lesser of the two evils. There
would necessarily be some hardship on either side; but the
enswing hardship whizh may resnlt in a greater degree against
one party will be avoided, even if, by =0 doing. a lesser de-
agree of hardship is hmposed on the other pfxrh Thi« being
the -ohjert of the Bill before us. ............. Dehates of the
Council of Governmen* of Malta, sitting of the 13th. October.

1942 Volume VIT, page 919) :

Tkkunsidrat :

TUi biex tigi evitata l-apparenti kontradizzjoni fuq rile-
vata fl-ictess dispofizzioni tal-ligi, u konformement ghall-in-
tenz'oni taldegislater, kif fra espressa, id-dispogizzjoni fa’
Lart. 10 (1) 1al-Taigi l'ﬂ]J{em (Kap. 103} ¢handha tigi inter-
pretata. fis-cenc hawn taht ndikat :—

{ay Ta we-a ohall-inkwilin ikan hermam “‘geailable alter-
native accomodrt'on” i ragjonevolment tkun tghodd ghalih
n ohall-familia tiechu, mebudin in konsiderazzjoni 1-mezzi
tirgbu, kif nkoll 1-“extent, character: and pmximit_v to place
of work fif anv}”, {a’ dak I-“acromodation’” i%Board ghan-
du jaghli perme-< lilk-lofea tnr li jiehm presese tal-fond min-
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laje s jindalul jekk Db'dagshekk [-inkwilin ikunx sejjer
skollu X1 hardship’’; . - . = R

(L) Li lats i ghallinkwilin ma jkunx he_l.p,[q “'a'.;t.el‘-
Juitive. accomodation”’, mhux ta gstakolu gba_ll-k?rrej.,h,llqhﬂ
lura [-pussess tal-fond tieghy, izda {'dan il-kaz il-Board, gu-
bel wa jughii dedecizjoni veghu, ghandu jgis il-“bardship™
rispettiv ial-partijiet. ujipprova jevits l-akbar 'hardship”..
Hiex jaglunel hekk, il-Board ghandu jgis _;g-cl_rkustanz;, k_ol-
lha tal-kaz, kompriza, dik ta’; ‘any. sliernative accomodation
availuble for the landlord or for the tenmant’”; izda din.l""‘al-
ternaFive accowodation”’ ghall-inkwilin ma tkunx ta' dik ix-
xoria. kontemplata fl-ewwe] paragrafu, jigifieri '‘reasonably
wtitable to the means of the tenant and his family as regards.
extent, charscter and proximity to place of work. (if any)’",
ghaliex, jekk tkun hekk i}-Board ma ghandux jaghmel .haga
ol _hliet li jaghti lil-lokatur il-permess ghar-ripreZa tal-pus-
seny ial-fond, minghajr ma jidhol {’argument) ohra ;

lkkunsidrat ;

Ui -interpretazejont fuq imseminija giet digh applikaa
mwinn din i-Qorty  fis-sentenza taghha tat-22 ta’ Dicembru
1948, in re “'Laferla vs. Vassallo” (Kollez, Vol, XXXIII,
Parte 1, pag. 382), fejn jinghad H “‘jekk is-sid hu fi stat 1i
joffri **reasonably suitable aceomadation™, allury t-talba tal-
proprietarju biex jiebu lura d-dar tieghu mg tistax tigi op-
posta b'eziiu favorevoli;

Jkkunsidrat ;

L argument iefior i jsabbah l-interpretazzjoni fug
pghtije, u 1 ghandu jservi ta’ gwida lill-gndikant 8.appree-
rament tal-""hardship” rispettiv tal-konrendenti, ghandu jit-
tiched mill-paragrafu 2 tan-Notifikazzjoni tal-Gvern numru
2T iat-13- ta’ Luljun 1943, Din in-Netifikazzjoni, mahiuga
bis-saltha 2’ 1" Emergency Powers {(Defence) Acts, 1939
und 19407, fiz-zmien l-aktar kritiku tal-krizi edilizjs £'Malta,
bl-tmsemuont paragrafu  kienet- tiddisponi hekk — "‘For the
purposes of article 11} (b) of the Reletting of Urban Property
Regvlation Ordinance 1931, as amended by Ordinance no.
NXT of 1942, ir shall alwavs be conclusively deemed that
croater hardship would be caused by granting the application
of the lessor to recover possession of the premises than by
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disallowing such apphication, when the lessor is reasonably
suitably accomodated and switable aliernative accomodation
is not readily available to the tenant’". B'dip id-dispozizz)o-
ni giet kreats preiunzjoni favur l-inkwilin;, 1i dan ma kelinx
skond il-ligi ; ghaliex kiekn ma kienx- ikun hemm bzonn Ui
l-imsemmijs dispoizzjoni tigi meghmuls. U billi bin-Noti-
fikazzjoni tal-Gvern numru 741 ta’ 1-1948, tus-26 ta’ Novem-
bru 1948, giet imbassra. n-Notifikazzjoni ta’ qabel, numn 327
ta’ 1-1945, dik: il-prezunzjoni favorevoli ghall-inkwilin ma
bagghetx issebh; u -kondizzjoni tieghu rritornat kif Kienet
gabel, jigifieri f'pozizzjoni ta’ ugwaljenza ma’ dik tal-lokatur
ghad-definizzjoni b’ekwirs tal-‘hardship” rispettiv taghhom,
kif indikat A-msemmi diskors tal-legislatur, u_bl-ebda “pre-
ferential treatment- to the tenant over the landlord’’ ;

Ikkunsidrat; °

Lili in bazi ghal.dak l ntgal fug, billi d-dar offerta mill-
appellant hija evidentement ‘‘suitable’ ghall-intimat Scerri,
mebudin in konsiderazzjoni l-mezzi tieghu, kif ukofi 1-*‘ex-
tent, character and proximity to place of work” ta’ l-istess
dar, il-Board ma serax ji¢had it-talba tar-rikorrent, u ma
kienz kompitu tieghu li jghaddi biex jezamina I-*“hardship’’
rispettiv tal-kontendenti biex jara ghandux jilga' jew le dik
ittalba; v dana indipendentement mill-kwistjoni jekk i¢-Gir-
kustanzi elenkati bhala kostitwenti “*hardship’’ fis-sentenza
appellata humiex ammissibili jew le;

Ghar-ragunijiet fuq migjuba ;

Tilga' l-appeil, billi tirrevoks s-sentenza appellaia n il-
qa’ t-talba kontenuta fir-rikors ta’ l-appeilant Emmanuele
Micallef ; u raghti lill-intimat Vincent Scerri Zmien xahar
biex jizgombra mill-fond fl-istess rikors imsemmi. Bl-ispej-
iez (az-zewg istanzi kontra l-imsemini intimat Vincent Scerri.



