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26 to’ Jannar, 1953.
Lmballfin
§3-5.1.0. Dr. L.. A, Camulleri, LL.D., President;
L-Omner. Dr. A.J, Montanaro Gauci, LL.D.
1,Onor, Dr, W, Harding, B.Litt,, LL.D.
Nutar Dr. Hosario Frendo Randon et. versus Agata Barbara
Assemblea Legislativa — Elezzjonijiet —
“Office' 0! Emolument”” — Agent tal-Lotterijs Nazzjonalt —
Dekadenza — Direttur ¢al-Lottu Publiku —
- Kollettur tat-Taxxi — Art, 7 (1) (1) tal-Malta
Constitution Letters Pateny ta 1-1947 —
Art. 5 ta’ 1-Att XXVTI ta’ 1-1948 — Att XXXT ta* 1-1948.

Ebda persuna ma tiste’ tigi eletta blala membru 4o’ L-Assembdles Le-
gisletiva,” jew, wara i thun giet hekk eletia, tkompli togphod u
ticrota JlAsseniblea Legislativa, jekk ikollha wf ufficéiu ta’ gliegh
takt t-Gurern to’ Malta. i

Skond 1-Att dwar i--Lotterija Nazzjonali, i-Kollettur tot-Toxxi ghan-
du dritt jinnomina agenti ghal kull totterija.

Fast il-Poteri tol-Kollettur tat-Tamzi Ui gew trasferiti lid-Direliur tal-
Lottt Publiku bl-emenda i saref tn segwitu LAttt dwar il-Lotie-
rija Nazzjonali, ma hiz kompriza l-fakoltd Ui innoming ajenti ghal-
Lotterija; u ghalhekk, in-nomina ta’ agent tal-Lotterija Nazrio-
nali maghmulin mid-Direttur tal-Lotty Publikv ma hxx magh-
mulg validament,

F-espressjoni ‘‘office of emolument wnder the Crown” W trrikorri fI-
iskwalifiba partamentari fuy imsemmije, ma tolgotr l-impjegi Ui
tkunv ta’ natwra okkazjonali, iidg Ul dawk il-persuni i jokkupaw
Lartka publiba: u T-lhelma “‘emolument™ tfisser ir-rimunerazzjoni
inerenti ma’ l-okkupazzjoni ta® harika publike partikulare.

Ghaldagstant, in-romina te’ adent fal-Lotterija Nazzjonali ma tagox
takt L-iskwalifika parlamentari fuq imsemmija, anki jekk dik in-
nomina hija maghmula validument, u 1-““emolument® fiha kontem-
plat ma jopplikas ghall-qgliegh kaiweli v problematiku Ui jista® fsir
millbejgh sporadiku ta’' biljetti fal-Totterija Nazszjonali,
11-Qorti, — Rat l-att tac-citazzjoni, 1i bih l-attori, wara

it galt I l-konvenuta giet nominata agent ghall-bejgh ta’ bil-

jetti tal-Lotteria tal-Gwern b’ittra tad-Direttur tal-‘‘Public

Lotto™ tat-2 ta’ Settembru 1949; u U sussegwentement 1.

istess konvenuta giet nominata kandidata ghall-elezzjoni ta’
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Membri ta' }Assemblea Legislativa, u giet eletta fit-Tien:
Distrett Elettorali, v. okkupat il-post taghha fl-Assemblea Le-
gislativa u vvutat; premessi d-dikjarazzjonijiet Delessarji u
opportuni, u specjalment id-dikjarazzjoni illi -kariks ta’ Agent
tal-Lotterija tal-Gvern hija karika mhailsa taht il-Kuruna
£ Malta, talbu li jigi dikjarst u deéiz illi l-konvenuta ma kie-
notx kwalifikata biex tig mahtura bhala Membru ta’ l-As.
semblea Legislativa /jew thompli tokkupa dana 1-post fl-im-
semmija Assernblea u myp setghetx toqghod u tivvota f.istess
Assemblea, u illi konsegwentement il-post taghha ta’ Mem-
bru ta’ l-Assemblea huwa battal; bl-ispejjez kontra l-konve-
nrta, ingunta ghas-subizzjon ;

Rat id-dikjarazzjoni ta’ l-atturi;

Rat in-nota ta' l-eééezzjoni tal-konvenuta, li qalet i ma
kienetx tokkupa, v mhix tokkupa, “‘an office of emolument
under the Crown'’;

Omissis;

Tkkunsidrat;

THi l-istanza odjerna hija  bazata fuq lart, T(D(f) tal-
Malta Constitution Letters Patent ta' 1.1947, 1i jghid hekk :—
"'No person shall he qnalified to be elected a member of the
Assembly, or, having been so elected, shall sit-or vote therein,
wha holds any office of emolument under the Crown in Malfa’":

Tkkunsidrat;

Tt mill-provi deher i b'ittra  1at-2 ta’ Settermnbry 1949
ifol. 12), mibghuta u firmata minn John Mifsud bhala “'Di-
rector of Publie Totte’’. il-konvenuta giet nominata “‘an agent
for promoting the sale abroad of tickets of Government Lotte-
ries'’. Tnghad ukoll f'dik 1-itkra 1i n-nomina kienet qeghda ssir
“in aceordance with, and wnder the conditions laid down in,
the provisions of the Government Lotteries Act (XXVI of
1948). and the regulationa published thereunder’’. Fir-raba’
paragrafn ta' dina l-ittra inghad ukel] illi “‘a commission of
3% on the net praceeds of the gale of tickets effected by you
ahroad shall he paid to vou on a date to be notified to you by
this Office™, 17 «a l-estrazzjoni ta’ Settembru 1952 jirrizulia
v l-konvennta hadet il-kommissjoni fuq l-estrazzjonijiet tal-
laotteriia Nazzionali ispekkjett fol. 13 u xhieda ta” John Mif-
sd fol. 26, Mhux kontrastat i l-konvenuta giet nominata
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kandidata ghall-elézzjoni tal:Membri ta’ 1-Assemblea Legis-
Yativa-'{'Mejju ta” 11951 u'giet eletts fit-Tieni Distrett Tlet-
torali, u okkupat il-post taghha u vvutat;

- Alkkuhsidrat ; :

Iili ekond l-art. 5 tal-Ligi 1i tahta sar 1-“appointment”
{Att XXVT ta’ 1-1948), **The Collector shall appoint agents in
respect of each lottery’. F’dan il-ka#, kif jirnzulta mid-doku-
ment_fil-fol_ 12, 1-"‘appeintment’’ sar mid-Director of Public
Liottd. Tssa, hu veru li skond I-Att sussegwenti (XXXI ta’ I-
1948), certi poteri tal-Collector of Imposts and Lotto gew
trasferiti fid-Director of Public Lotto, izda minn dana 1-Att
{a’ l-ahhar jidber illi gew trasferiti biss lid-Director of Public
Lotto certi poteri espressament determinati, u fosthom mi
hemmx il-poter imsemmi fl-art, 5 fuq ¢itat, moghti lill-Collec-
tor.of Imposts and Lotto. Lanqae jista' jinghad illi t-trasferi-
ment ta’ dan il-poter jinsab kompriz fit-trasferiment indikat
hil-kliem ‘'the direction of the relative admin‘strative offices™ ;
ghaliex il-poter i wiched jaghmei ‘‘appointment’’ jedcedi
s-sempliét amministrazzjoni. Tant hu hekk 1i fl-Ati XXVY to’
1-1948 il-legislatur hass il-bzonn li jaghti dak il-poter lLll-Col-
lactor b'dispozizzjoni ‘‘ad hoc’’, u l-istess Collector ma kienx
awtorizzat jiddelega dak il-poter lil haddiehor jekk mhux awto-
nzzat bil-igi. Huwa vern wkoll illi fi-Att XXXI ta” 1-1948
iinghad ukoll (art. 2{2)) il d-Direttur tal-Lottu Pubbliku
jkollu wkoll dawk il-poter u funzjomnijiet koltha 1i jkunu mogh-
tija jew assenjati lilu b'lizi jew b'setgha legali; iida l-istess
Director of Public Lotto fix-xhieda tieghu (fol. 27) stqarr illi
ma gewx lilu moghtija poteri addizzjonali, Ghalhekk mna jid-
herx li n-noming tal-konvenuta bhala agens giet validament
maghmula; u kwindi l-attiari ma jistghux jibbazaw l-istanza
taghhom fuq dik in-nomina;

© Tkkunsidrat;

Il anki kieko dak l-““appointment™ kellu jigi ritenut
maghmul validament, skond il-ligi, jibga’ dejjem illi wiehed
irid jara jekk dak 1-“appointment’” kienx jikkostitwixxi ‘‘an
office of emolument urnder the Crown' fs-sens tal-Kostituz-
zjoni;

Tkkunsidrat

Il ghalkernin, safejn setghet tara 1-Qorti, ma jidherx illi
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kien hemm xi pronunzja tal-gurisprudenza dwar l-interpretaz-
zjoni tal-kelma ‘‘office’” f'din il-materja partikwdari, jigifieri
bhala skwalifiks parlamentari, b’dana kollu 1-Qorti tista’ tid-
dezumi s-sinifikat tal-kema ‘office’” uzata fi-istess seng minn
decizjonijiet ohra a propogitu ta’ ligijlet ohrajn. Fil-kawia
“Mec. Millan va. Guest'' (1942, A.C. 561 per Lord Atkin., at
page 564 Fiet kunsidrata l-kelma “‘office’” fl-espressjoni **pub-
lie office or profit’’, u ntqal hekk :— ‘“Without adopting the
sentence a8 a complete definition, one may treat the following
expreasion of Rowlatt J, in Great Western Ry. Co. v, Bater
(1920, 3 X.B. 266) as a generally sufficient statement of the
meaning of the word : “an office or employment which was a
subsisting, permanent, substantive position...... T Pkawia
ohra re Carpenter v. Bristol Corporation (1907) 2 K.B. 617,
¢.A. per Yanghan Williams, L.J, page 622, gie kunsidrat 1-
istess ig-sinifikat tal-kelma ‘‘office’. u ntqal illi ‘‘the term
‘office” does not extend to an emploviment which, like that in
thie present case, is casual in its nature. If the employment is
of such a nature that the person employved is employed on each
occasion as it occurs, for the particular matter that may arise
an that occasion, in my opinion, it does not come within the
term ‘office’ . Minn deéizjoniiiet obra tal-Qrati Nglizi, n
mill knmmenti tad-dottrina dwar Liskwalifika analoga fil-lig
ngliza sa mill-bidu taghha taht 1-Act of Settlement {section 6,
12 & 18, Will. III, C.2 (1701)), jidher ¢ar illi I-legislatur
dejjem kellu'fi hsiebu 1t jikkolpixxi b'din l-iskwalifika dawk 11-
persani 1i jokkupaw karigd publika (of a public character);

Tkkunaidrat; \

I kwantu ghall-kelmg, “‘emolument’’ | il-fehma ta’ dina
L-Qorti hi L thsser ir-rimunerazzioni fissa werenti ma’ lokku-
pazzjoni ta’ kariga publika partiknlari, u mhux il-gliegh
kazwali n problematiku 1i jista’ jigi mill-bejgh sporadiku tal-
hiljetti tal-Lotterija;

Tkkunsidrat;

11i ghalhekk, konformement ghal dak li néqal fuq, il-
iliein “office of emolument under the Crown’ ifissru mpieg
sularjat mal-Gvern. Konsegwentement l-'‘appointment” tal-
kouvenata, anki kieku kien machmul salidament, ma jagax
taht dik l-espressjoni;
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Tkkunsidrat

1lli ebda argument ioa jista' jingibed mill-atturi mid-
dispozizzjoni ta’ l-artikolu 20 ta’ J-Att XXV ta’ 1.1048; anzi
l-argument li jista’ jingibed huwa kuntrarju ghall-assuni ta’
t-atturi. Ghaliex ladarba l-ligi b'dak l-artikolu hasset il-bzonn
li espressament tirrend: applikabbli l-art. 125 tal-Kodiéi Kri-
minali, relativ ghar-reai ta' storn ta’ affidjall ew impjegati
pubhc: dan ifisser biffors li Listess ligi ma kienetx gieghda
tikkunsidra l-agent tal-Lotterija Nazzjonali bhala mpjegat
publiku, Del resto, id-dispoiizzjoni ta' l-imsemmi art.
hija ntiza limitatament ghall-finijiet ta’ l-azzjoni kriminali.
Tnfatti fl-artikoln hemm il-kliem “'for the purposes of section
125 of the Criminal Code'’;

Ghar-ragunijiet fug migjuba;

- Tidde¢idi billi tirrespingi t-talbiet ta’ I-atturi, bl-ispeijez

kontra taghhom.


Family Privitelli


