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5 ta' Diéembra, 1953

Imhallef :—
L-Onor. Dr., W, Harding, B.Litt., L1.D.

D-Pulizijs versus Emmanuele Grixti
Trafikey — Kollitjon! — Neglijenza —
‘“Last Opportunity’’.

Fhas ta’ Lollizgoni ghandn jigi eiaminat «'kienet il-kawia prostima
tal-kollisjoni; u biex tigi ediertato l-koawia pressima tal-kollizjpni
jelitieq i wieked jara a'kienel ir-reazzjoni tad-drivers ineoluti fl.
indident meta huma row Wl xukerin.

Jekk minn din l-indaginé firrizulla i n-negligenza inizjali kienet ta’
wieked mid-drivers, immo dan ikkovega rulu H imien utili gahe!
il-habta, V’mod i d-driver U-ithor kellu l-opporiunite i jevita 1-
Inllizjoni, ir-responsabilitd tal-koilidjoni toga’ fug dan l-akhaer im-
semmi driver wakdu, avvolja n-negligenza inizjolfi ma kienckr fie-
ahu; ghae Au kellu l-akRar opportunita li jevita I-Folizjeni,

It-teorijo tal-“Lost Oppertunity’’ ma tepplikax jeki, ral-mument tof.
kollizfont, id-driver i kien inizjalment neglifenti jkun ippersisti
Fin-negligenza tieghu; imma jekk hnwa jkun iklkoreda I-iball tis.
ghu f'intervall ta* Kin apprezzabili gabel il-kollizjoni, v filmumen?
tal-kollitfoni n-negligenca tiegha inizjali kienet spicéat, allura dii-
it-teorija hija applikabili. '

L-imsemmi Grixti gie migjoh quddiemn i1-Qorti Keimi-
nal tal-Magistrati ta’ Malta fuq l-imputazzjoni illi saq mo-
tor-car minn St. Calcedonius Street, il-Furjana, b’giri akbar
milli jmissu, fuq in-naha hazina tat-iriq, u nagas li jiehu I-
prekawzjonijet mehtiegs {'kantuniera, u barra minn dan.
minhabba nugqas ta' ghaqal, bi traskuragni u inosservanza
tar-regolamenti, habst ma' motor-track u ghamilin  heara
ghad-dannu ta’ 1-Awtorith Militari;

B’sentenza taghha ta’' lewwel ta' Awissu 1953, dik il-
Qorti sabet lill-imputat hati skond l-impatazzjoni (hlief ghar-
rigward ta’ li speed eétessiv), u kkundannatu ghall-piena
globali tal-multa ta® £2;

153—154, Vol. XXXVII, p IV.
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L-imputat appella;

Trattat l-appell, din il-Qorti kkunsidrat;

L-Ewwel Qorti giet ghall-konkitzjoni I 1-kollizjoni kie-
net dovuta ghall-fatt I \-imputat qusam haZin meta tfade,
fuqg Britannia Square. Dik ik-Qorti rritenmiet ukoll li. ghal-
kemm id-driver l-ieher Worthington wma rreagixxiex kif kien
tmissu, b'dan kollu huwa kien. konlronfat minn ““sudden
emergency’’, u ghalhekk 1wy kienx responsabili  tal-kolliz-
joni;
Din il-Qorti, ware ki regghet semahet il-provi, dehiilha
i, “'prima facie”, meta LFEwwel Qortr kkonkludiet li 1-kol.
lizjoni saret unikament ghax Litwpuotat hareg hazin fug -
trig, fis-sens li dawwar wisq fuq i-lemin tieghu biex jidhol
fi Britanma Square, u meta kkonkludiet {i d-driver [-iehor
kien konfrontat minp ‘‘sudden emergecy | forsi ma kienets
yieghda tiehu in konsiderazzjoni b'eZattezza certj (fisien n
fatturi ohra 1li setghu jwasslu ghal konkluzjoni diversa; n
ghalhekk din il-Qorti nnominat perit biex jirrelata dwar ir-
responsabilitd ghall-kollizjoni u bicx jigu aécertati certi det-
talji fuq il-post stess tal-kollzjoni, u ordnat li tigi preparat.
mill-perit ‘‘sketch to scale’;

Il-perit relatar ikkonkluda illi l-vera ‘kawza prossima’’
tal-kollizjoni kienet tikkonsisti fil-manjera 1i biha d-driver
tat-track irreagixxa ghas-sitwazzjoni;

Ti-fatti kienu diwn. T124 ta’ Gunju 1953, ghal xi -
7.45 a.m., l-irputat kien qed isuq touring-car, n minn tas-
Bliema kien gej lejn il-Belt. Hu ghadda mit-trig ta*  taht
I-Isptar Centrali, u, meta gie biex idur winn 8t. Caleedo-
nius Street u jidhol go Britabnia Square, huwa gie in kolliz-
joni ma' truck tal-Militar, misjuga minn Victor Worthing-
ton. li kienet niezla matul Britannia Square hiex tibga’ sej-
jer lejn Lintorn Barracks ;

Li “sketch to scale’”, maghmula mill
3

Deher mill-provi li, immedjatatent gabel ma l-unputat
heda jdur ghal Britannia Square, bu kien qged iZomm sewwa
s-side tieghu tat-triq, ghax kien disa’ piedi u hames puizieri
1-bghid mill-hajt u bankina tax-xellug, mentri t-triq hi wiesa
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" webghu u tletin pied u sl pulzieri. lssa, peress li fuq ix-
sellug ta’ linputat, meta hu wasal fl-"intersection’” tai-
zewg triqat, Lemm in-nizla i taghti ghal Lintorn Barracks,
Ii {-"gradieut’ taghla hu gisu 12° wiehed fi tmienjs, ghal-
hekk I-imputat, biex jikkonrobilancja t-tendenza i fingaleh
fug ix-vellyg, kiser fii-yosor u gie ftit [uq i-lemin tieghn
weta tfacéa fil-kantuniern. Ma hemmx debju li I-impuatae
reswy bt izzeged lejn il-bunkina tal-lemin (infatti, id-distan-
za tal-marka tat-tyres ticgho tal-lemin mill-bankina fug il-
Jewsin tieghu Qi ta’ wax-il pieg u sité pwzeri), o bla dubju
i-imputat seta” jZonun izjed il boghod u jhalli izjed “‘clear-
ance ” mill-bankina tal-leanin, fil-kantaniery; izda, h'dana kol-
i, jibga' dejjem (i wiehed jura jekk kienetx din i¢-¢irkus-
wunza li kiepet ii-'proximate cause of the coilision’. Jidher
- sewwu dak i rviieva l-peric Ii ghalkemm 8t. Caliedonius
Street u Britunnja Sguare, sel-pont ta’ 1-intersection” tagh-
" hom, Jistghu jitgiesu t-trieji. “major roads”, perd, appuntu
"dak ilypont, Britamniy Square titlef Limportanza taghha,
phax winflok tihga' arterjy prinéipah ta’ trafliku, tiehu biss
- ¢hal Lintorn Barracks;

Habiex #ig1 adcertata -kawza prossima tal-kollizjoni, jeh-
tigg It wighed jata anki x’kienet ir-reazzjoni iad-driver tat-
trnck ety ra lcar tul-imputat, u anki x’kienet ir-reazzoni
tu’ ‘l-imputai .meta ra t-truck ;

Entkonnessjoni ma’ dan il-lat tal-kwistjont, hu ta’ Lakbar
iuportanza li jig! determivat il-pont mnejn i2-zewg drivers bi
“proper look-out” ) 1 kull d:iver ghundu jzomm, setghu jaraw
Ul xulxin. Mcta d-driver tat-truck xehed fuq il-post qrddiem
il-perit nopiinat .mil-Qorti, hy indika z-Zewg puonti, ¢joé dak
Fijn kienet weslet it-truck meta hu (Worthington) lemah il-
car tal-imputat. Th-perit gies din id-distanze hejn dawp  iz-
zewg punti, u din‘hita’ erbglia v Lamsin (34) pied;

Is:a, Worthington stess, fix-xhieda tieghu, qal 1i hu kien
~ fjer at a low speed”. Ghalhekk zgur i ma kienx akTar minn
li *speed limit” periness f'dik il-lokalitd, ¢joé 15-i1 mil fis-
~igha. Lssa, Warthington qal li kellu brakes tajbin (*‘hydrau-
fie brak " tant |i & mghatejn qabel kienu gew ezaminati u
nstahu scfféjenti, Tl-perit nolaiue, Ckalkoln ezatt hazat fug
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dati u formuli aéce tati £'din H-materja, wara 1i ha in konside-
vazejoni -kondizzjoni tat-tyres u sanki wara li ha in konside-
razz,oni r-'‘veaction time’’ (li hu kkalkols, favur Worthing-
ton, {'sekondz ta’ minuta, é¢joé fuq in-normali, ghax in-normali
bt } sccond—aury "‘SBafe Driving' by Phil. Rusken, Popular
\let_hdnic.s Magazine, Feb. 1947), gie ghall-konklugjoni illj li
31.(Jpplllf: distunce”” (¢jod 1 blakmg distance plus ir-reaction
e 'y, kienet, gbaﬂ -mussimu, sitta u tletin pied (86° 07) ;

(mdlnel\k anki jekk wiehed jacéetta dak li qal Worthmg-
e, It ¢jod hu ra Lill-car minn 54 pied disianzu, bu cert li hu
ety jibbrejkje. Dan apparti 1-fatg li 1-linja tal-vigwali, kif trat-
!eggjut-n mill-peritt i “‘sketch’’, hi ta' 77 pied, u ghalhekk, bi

“proper look-out™’, Worthingon seta’ jara lll-car t-al-imp_ut.at
minn ik id- dlbtanza i hija aktar mxd-dopp;u ta' i “‘stopping
distance” kif fug Lulk‘olata ;

Delier ukoll mill-provi li Worthingion seta’ Zamm mas-
~ide tieghu u jibga’ sejer fl-ispazju liberu 1 kellu fuq ix-xel-
lug, Ii fl-aktar parti dejga Kien ta’ toax il-pied u sitt pulzieri.
Minflok ghamel dan, Worthington galeb fuq il-lemin, mar hu
~tess fuq il-cur tal-imputat, laqin, dawro, u ghamillu hsara
kbira;

X'kiene: ir-reazzjoni ta’ l-imputat? Kif inghad, l-impu-
tat hareg minn St. Calcedonius Street fi Britannia Sgquare,
itit fug il-lemin tieghu, u seta’ jzomm aktar 'il boghod mill-
bankina tal-lemin; izda meta t-truck kien ghadu 'l boghod,
o ghalhekk {in.ervall ta’ Zmien apprezzabili gabel il-kolliz-
joni, hu kkorrega malujr l-1zball inizjali, mar maelajr fuq is-
side tieghu, u wagaf. Il-provi juru li l-kollizjoni saret meta
lcar kien ga waqaf u t-truck kien In moviment; u tant turi
wkoll ix-xorta tal-hsara li sofrs l-car ta’ l-imputat, hsars ii
qieghda kollha fil-parti :al-lemin ta’ quddiem, li kiemet tin-
-ab appuntu fir-rotta b ha t-4ruck;

Issa, f'din il-materja hi nota t-teorija tal-‘‘Last Oppoi-
tonity’’. li, in bazi cBad-dotirina u l-gurisprudenza Ingliza,
wiet Zv. Iupp.ta minn din il-Qort: fl-appell ‘‘Pulizija ve. Mor-
ris”’, 24 7. 1987 (Kollez, Vol XXIX—IV—740). Fit-test

“Law ol Running Down Cases’ ta' Terrell, pp. 50 et seq.,
honm &itati diversi kuzijiet fejn giet apphkata mill-Qrati In-
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glizi din jt-teorija, li minn kawzi ta’ koliizjonijiet inarittimi
g'et applikata ghall-koilizjonijiet terrestri. Diu it-teorija tal-
" Last Opportunity”’ tista’ tigi rikupitolata f'dawn il-kliem :—
““1f beiween the iniial neghgence of the other purty and the
moment of the collision there was an appreciable interval of
time, during which the party not initially negligent could
have, by the exercise of reasonable care, uvoided the aecui-
dent, ‘hen the last act of negligence wus his; the last oppor-
tunity to avoid the sccident was his; the act of negligence
which was the proximaute cuuse of the accident was not the
initial negligence of ithe other party, but his; and his, there-
fore, was the liability for the collision” (ara sent. éit., p.
745). Qal Viscount Hailsham, B1-House of Tords, fis-sen-
tenzy tal-"Volute Case’’; 9 Admiralty Commrs, vs, 8.8, Vo-
icte, 1922, 1 A.C. 129, 41 Digest, 780, 6417) .— *'If, al-
though the plaintif was negligent, the defendant could have
avoided the collision by the exercise of reasonable care, then
it i the defendant’s failure to take that reasonable care to
which the res lllt,d.lh. dam.s e 15 due, and the pl&lntlﬁ is en-
titled to recover’

Essa, appnntu f'dun  il-kaz kien l-imputat 1i beda biex
kien ne"li-'fenti fis-sens biss li hareg minn 8t. Calcedonius
Btreet whal Bumnnm Square ftit !zzaued fuq ii-lemin; iZda
he Lkmrega ruhu fil-pron. maili ra t-truck, mar fuq ix-zellug,
v wagaf. Jirrizulta li d driver tst-truck kelly Zmien u tul biz-
Zejjed biex, jew jibbrejkja, jew jibga' jzomm is-side tieghl u
jghaddy mill-ispazju libetu  fuq ix- Jw!ll,g minflok, dan id-
driver la bbre kja v lanqas mar fuq ix-xellug, anzi mar fuq
illemin, g baqa dichel gol-car ta’ l-—lnll)llta.t li sudattant
kien mar fuq is-side tieghu v kien wagqaf;

J lbqa li wiehid jara jekk Worthmgton kienx konfroniat
minn “sudden emerpency’’; ghax kif gie ritenut (ara Andrew
Dewir Gibb, Tviul of Motor Car A.cc-ldent Cases, p. 51}, “an
unfore-een emergency may so overpower a driver’s judgment
that momentarily he x not capable of intelligent action. Un-
der such circums:an: es he is not required to exercise the sume
amount of care ax one who hux ample opportunity for the full
exercise of hix judgment and reasoning faculties'”;
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Li dup ma kienx hekk fil-kaz prefenti jidher car minn
dak kollu i g nghad superjorment. Worﬂhmgtnn keils &is-
tanza bizzejjed biex jupplika l-brakes u jtomm ~ distanza
d-doppju ta’ dik I kellc bzonn, yhax seta’ 1a [ill-car ta’ i-
intputat minn 77 pied distanza, w geta’ Zuun fit-tul ta’ 36
pied; anki jekk ra l-car, kif qal hu, minp 54 pied boghod,
kelly 18.il pied murgni surp.its biex izomm (54 - 36 =18).
Seta” alternativament jersag aktar lem ix-xeilug ticghu (hu
k?e411_['l|(:t'> it-ivig) a jghadds mill-ispazju l.bem Jurigults
i keliv tin, ui g spa.zju bizzejjed biex ]aghmel hekk, kif kien
jushmel driver ta” abilith ordinutja. Minflok, huwa ghamel
baktar mossu dizastruza H setrhet issir, mar fuq il-lemin, u
dithad hu Fol-rar ;

Hu w’ min josserva illi t-teeriju tal-"'Last Qmmrtu.pilsy”,
jow, kit ukoll 1i-sejmh, il-"la-t ac. of negligence test™, ma
prhl-.ax Kiekn salinumint tal-koliizjoni bagghet isti
n-negligenza ta’ l-imputat. Kiekv sy dak ll-mument haws
baga' Tatt ta’ negligenza, allura ma hemmx lok ghali-appli-
k.mqon. wat-teorija. ‘'The dotriné does not apply where the
negligence of the pliintiff continves up o the moment of
the sceident and both parties are contemporanebusly and ac-
tively at fault at .he nstant of the injury*’ (Gibb. loc, éit.
p. 33). Fdan il-kaz, &t inghad, l-impuzat ikkovega fll-;pront
l-izlall tieghu fimervall ta” hin spprezzsbili gabel ilkellizjo-
nt, u fil-mwnent tal-kollizjuni  n-negligenza tieghu mizjali
Kivnet spiccat ; u ghathekk it-teorija hi gpplikabili;

Cihalhekk -Qort” tagbel mal-perit relatur 1i dak [i ta lok
ghell-vera kawaa pros-tua tal-kollizjoni kien id-driver tat-
“ruck, u Kien hu li bir-reazzjoui tieghu, assolutament hazina,
idctetermina l-kollizjoui ;

Kif inghad (eskluza mill<Bwwel Qorti slesg Limputazzjo-
i ta” sewqan bi speed eceslv), i-imputazzjonijiet bagghu
tieta ;- 1. Dik ta’ sewqun fiq in- iha hazins tat.trieq ;. 2. dik
i’ nuqyas la prekawzjonijier f'kantuniera ;3. dik ta’-danni
involontavji ;

It-tielet impusazzjoni hi eskluza in.bazi ghall-konsideraz-
zonijiet permesst, ghax il-kawia tud-danni (apperti §i t-truck
n cofr »x hhef barsa fir-ro.a ta’ quddiem taxsxéllug, 1i hadd
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" ing ta kaz taghha) kienet mbux in-neghgenza inizjsli te' L-im-
- putat, imma n-negligenza ta' Worthington ;
Tt-tieni imputazzjoni hi eskluzi, ghax jirrizclta mill-provi
li timputsi dagq il-Woin gabel ma hareg — horn eiettriku u
qawwi hafna;
Tibqa' \-ewwel imputazzjoni, f1z-sene hiss. faq ims mmi.
li hareg it iz-Zejjed fuq il-lemin ;
Ghalhekk din il-Qorti tiddedidi;
- Billi tirriforma s-sentenza appellata, liv-sens L tikkon-
fermaha [illi sabel hati l-imputat tulli =aq fuq in-nabs hezing
iat-trieq, n ghel din ikkontravvenzjoni (peress h LFwwel
Qorti tat piena globali) tikkundannah, wara i rat Lart. 17
Kap. 1053 u regolament 63 G-N. 24 ia’ 1-1948 chall-piena tal-
ammenda ta' 58., u tirrevoka dik i--sentenza filli sabet lill-
unputat haii talli nagas li jiehu L-prekawzjonijiet mebticga f°
kantuniers n ta’ danpi involontarji, ‘iddikjarah inhux hati ta’
dawn iz-Zewg reati, v, kwantu ghalihom, tordna 1i jigi libe.
rat.


Jeffrey


