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28 ta’ Noveitibu *1953.

{mhallef :—
L-Onor. Dr. W. Harding, B.Litt., LL.D.

Dominic Mintoff, BE. & A, A. & C.E. versus Thomas Hedley ei. ne.
Libell — ‘‘Innuendo’ — Verlta tal-Konvitju —
“‘Fair Comment” — Eommuniimn — Mala Fedo —
Prova — Art. 20 u 28 (1) tal-Xap, 117,

F'materja ta’ libell hija pratéika komuni i figi mgieghed mill-kwere-
lant “‘innuendo”’ fuq i-Rliiem li minnhom huwa jilmenia bdAalu
libelluéi, ghalkemm L ‘“innuendo” propriament hu neéessariu [i
figi ndikat bisg fil-kaé mela lkliem, pretiii ingurjuii, fis-sens
ordingriu » natureli taghhom ikuny bla sinifikat jew inmodenti.
Imme Rum fil-prottika tal-Qorti hu paéifikn i Lkwerslant, onki
jekk jindika ‘‘innuendo’’ partikulari, jista’ dejjem jirneaxci fil
kwerela tieghu anki fuq is-sens ordinarju u naturali tol-kliem.

Flindagini jekk bran minn artikolu huwiex verament libelus, ghandu
fithares mhux biss il-bran denwnzjat, imma Lartikoly kollu kemm
hu li jikkontjeni dak il-bren. Jekk minn dan l-artikoly l-garrej
jifhem @& I-kwerelant jissimpatizza mal-komunisti » jhobb jagh-
milka maghhkom, l-artikole huwa libellui. U Pdin ilbmaterie hu
elemendari i mhuz dak bi seta’ talvolta kellu f'rosu min kited (-
artikolu li jghodd, imma dal: 4 filfatt kiteb; ghoe dak jagra I-

garres.


Jeffrey
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IL-allegazzioni tal-fatti ghandha turi x'kienu l-fatti kollha; 3 lprov:
" tal-verita yhandha tinkontra lubkuia. Jekk jithalls barra wi det-
tali importanti u fondamentoli fil-fatti, ma hemmz narrasgjont
sewwa lal-fatti. Min jikteb ghandu jghid il-fatti kif kienu sewwo,

w mbaghad ikalli litl-qarrej jiggudike. Jekk xi éirkustanza fondu-

mentali tigi taéjuta, il-garrej ma jistax jifforma Londelt gust

tal-fatti.

Jell il-kwerelat jipprova biss biéca mill-fatti, imma ma jippruvex duf
b jikkostitiwizel s-sustanza te' I-imputazzjoni, ma jistax jinghud
li saret il-prova talfatti; u jekk na ssirz il-prova tal-fotti, ma
jistox jinghad H hemm ‘‘fair comment'’, Jekk il-fatti mu jigus
affermati veracement, kull bomment jughom ma jistax ikun ‘“fair
commeni” . ‘

H-ligi techet Lobligu tal-prova fuq il-kwerelat, fis-sens li tistabbilixzzi
Lontra tiegha preiunzjont li hu agivza xzjentement, jekl: ma jip-
pruvaz il-kuntrarju. U biex jigi ritenut li LLwerelat agimea @jen-
tement, hu biziejjed i l-kwerelat seta' jaghmel, x ma ghamelr,
Lindagine meRtieja biex jasal ghall-verita.

Dan hu appell (al-kwerelat: konira s-sentenza moghtiju
miil-Qorti Kriminali tal-Magistrati ta' Malta £is-26 ta' Awis-
su 1953, b biha i-zewg kwerelati, fil-kwaiitd taghhom, l-ew-
wel wiehed ta’ editur tal-gurna! ‘‘Times of Malta”, u t-tieui
wiehed fa’ stampatur ta' l-istess gurnal, instabu hatjin tall
ingurjaw gravement lill-kwerelant per mezz ta' l-istampa,
¢joé per mezz ta’ l-artikolu ii deher fin-numru tas-7 ta' Mej-
ju 1953 tal-gurnal fuq imsemmi, li jibda bil-kliem A recent
issue’’ u jispicéa bil-klient "Rerum Novarum™', u gew kuu-
dannati, l-ewwel kwerelat Hedley ghall-picna tal-multa ta’
£5, u t-tieni kwereiat Dcnaro ghul.-piena ta’ lammenda '
£2, bl-ispejjez kontra l-kwerelati, ripartibili bejniethom fil-
proporzjou ta’ zewg terzi l-ewwel wished u terz it-tieni wie-
hed; .

Trattat dan l-appell, din i'-Qorti kkunsidrat:

Ma hemmx kontestazzjoni 1i l-kwerelati huma rispettiva-
ment l-editur u l-istampatur tal-gurnai fuq irsemmi (ara ver
bal registrat fis-seduta tad-9 ta’ Lulju 1953 quddiem I-Bwwei
Qorti);

Skond l-istess verbal, l-eééezzjonijiei tal-kwerelati huni
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tlietu, ¢jod: 1. Li l-artikolv ma bux libelluz; 2. in subordine,
fil-kaz 1 i-Qorti tirritjeni li l-artikolu hu libelluz, huma pron-
ti jippruvaw il-veriid tal-fatti; 8. li l-artikolu hu “fair com-
ment’’ fuq materja ta’ interess publiku;

Fix-xhieda tieghm i-kwerelant gal li hu hassu offiz b'dik
il-parti ta’ l-artikolu i tghid hekk :— “*That gross materialistn
had offended the bulk of opinion und sentiment in Malta
which was also shocked three years ilater when u Minister,
Mr. Mintoff, hud attended a supper at St. Paul's Bay in cele-
bration of May Day, and had been welcomed by the singinz
of the ‘Internationale’ ;

Il-kwerelant Perit Mintofl kowpla jghid 1i hu hass Ii
dawk il-kliem ingurjawh ghax lewwelnett il-fatti ma humiex
veri, u |-'Internationale’ hu maghruf bhaia l-innu tal-Kow-
munisti. Kompla j2id I L-artikolu halla l-impressjoni li huwa
jhobb jaghmilha wai-Kommunisti, u li min qrah u ma jafx
hil-fatti jibga’ bit-toghia li, jekk hu a hux Kommunist:
jissimpatizza maghhom; ’

Dawn il-kliem, konteouti fix-xhieda tal-kwereiant, jistghu
jigu miftehma bhala l-indikazzjoni ta’ |-“innuendo’ li ['ma-
terja ta” libell hi prattika komuni li jigi mqieghed mill-kwe-
relant fuq il-kliem minnu denunzjati bbala libelluzi, ghal-
kernm proprjament 1-“‘innuendo’” hu necessarju li jigi indikat
biss fil-kaz meta l-kliem, pretizi libelluzi, fis-sens ordinar)u
u naturali taghhom ikunu bla sinifikat jew innodenti {ara
Button, Libel and Slander, 2nd. edition, p. 54). Fi kwalun-
kwe kaz, il-pont hu biss ta’ bnportanza. akkademika; ghaliex
U Jum, fil-prattika tal-Qrati, hu padifiku 1i l-kwerelant, anki
jkk jindika ‘‘innuendo’ partikulari jista’ dejjem jirnexxi fil-
kwerela tieghu -anki fuq is-sens ordinarju u naturalj tal-kliem
— f'liema kaz 1-*‘innuendo” jkun ‘‘surplusage’’ (ars~ sent.
tal-Qorti ta’ l-Appell Ingliza, 29 ta’ Lulju 1937, Holdsworth
Titd. v. Associated Newspapers Ltd., All Englapd Law Re-
ports, Vol. IIT, p. 372. fejn hemm ¢itati I-Gatley u I-Frasen.
Ghalhekk, l-indagini tal-Qort:, dwar il-karattru libelluz _ tal-
Iran ii m'nnu jiimenta l-kwerlant Perit Mintoff, ghatdha
tirraggira ruhha mhux biss fuq 1-“innuendo™. imma anki fiiq
is-sens ordinarju u naturali tal-kliem;
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_ Ikkunsidrat dwar l-ewwel punt, ¢joe jekk il-bran mmem
mi miil-kwerelant huwiex libellnz;

Hu principju foridamentali f' mdd,uu simiii }j gtmmiu
Iartilraln ‘.!t\lli

’l.l.u:l.lt 3 I.nh{‘}l blqci ll-erﬂ J%Ii'uuzj&t Smu.l'“a -Gl a0ul

kemm hu; ghar-raguni ovvjy h min jayra l-bran oggezzjo-
nat jaqrah fil-kontest ta' l-artikolu kollu kemm hu (ara, fil-
gurisprudenza Ingliza, i-kuwza Shipley v, Todhunter (1836)
.. & P. 680, at 690; u Chalmers v, Payue (1835) 2 Cr.
M, & R. 186, per Auderson B. at 159

L Lsad, appartl chull-mument il-bran 1li iinnu jithnenia -
L“melant Is-sustanzy ta’ l-avtikolu fejn jirrikorri dak il-bran, hi
din. Il-n'.MZF- ‘ta nfiiéjali tul-Genersl “Workers' Union annun-
2jat |Ezekuiy kien iddecieda 1t 1-Union ghandba vavvicina
I-Gvern. Malti u “employers” oFra, inkluzi s-'‘Services’,
hiex ]lﬂﬂlk]a‘!d“ I-Ewwel ta Mej.u bhala jum tu* vakanza
publika, 1l-Malta Labour Purty, 1i gbandu maggoranza pre-
ponderanti fil-General Workers” Union, jidher favur dip I-
idea. Membru ra’ ‘dak il-partii, Ii’hu anki membru tal-Parla-
inent, kien {"okkazjon: publika tlkéllem dwar l-imporianza ta’
dik i)-gurnata bhila Labour Day. Hu fatt 1i Mdy Day hi osser-
vata bhala vakanza bara minn Malta minn ‘trade unions’’® u
luupxl et orua. Ti mrapprezentaw il-"free_workers™ tal- pamz:
tal-West., Hu 1ait unou li l-nummuul\u ]lcceul)rdw M&y .I.Jﬂ.V
bhala “'a feast in_ théir own way ™" Il-vakunza  tal- haddiema
ta)-Weet " hi bazita~fuq' l-idea “fal- millenju propunjat minn
Robert Aven ; dik tal-Kémmunisti hija n.iza biex tikkomme-
mora L p.;bhkaagom til:manifésto kommunista ta’ Karl
Marx Konrph jehid Lrtikotista illi, jékk qatt May Day tlrun
vsservity T Malta bhila vikanza, aIIurd ghandha figi Gelebratu
Tuq, principp ms!amn u mhex El-lsplrhu tal-artikolu 1i kien
Wby fil-gornal “Dawn'" , alfure jurpdl  tal-Malta Labour
“ﬁa v fliéwwel Ya M jju 1945, ku iphu gernal tal-partit *Te.
Bebh  udim. 1l-tfur’nata F*“Ti-5ebh XejD ma ssemma, u ta’
‘Win ®efied: ;1~faq~1 Kif thalbha l-Maltz Labour Party {uq dan
il-ponit, -

) 'I'Tmn hagd cesid= rabili, konipli jehid Tiskrivent, kieku
'\I..t LAy uh KEuuargty hhd[,‘ Vikanza, jekk s sentiment

dwarng mury WK s Kien pspitic & Dawn™ meta sar paragun
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blasfernu bejn Christmas Day u May Day, u bejn is-Salib u 1-
Iswasiika (f'dan il-pont ta’ l-artikolu jidhol il-bran oggezzjo-
nat). Mbghbad, l-artikolista jzid jghid, il-General Workers’
Union ma tentx tista’ tispers' li tawmenta |-‘‘membership’’
taghha sakemm ikun hemm din il-konnessjoni politika mal-
Malta Labour Party. Jekk 1-Union tkompli titlob li May Day
tkun vakanza, allura tingala’ l-kwistjoni jekk il-kommemoraz-
zjoni hijiex bi hsiebha ikun wahda skond il-prin¢ipji kattolici
jew skond l-artikolu tad-‘‘Dawn’’. L-artikolista kkonkluda li,
biex jigi evitat kull malintiz, abjar li d-data tal-vakanza tkun
dik tal-15 ia’ Mejju, éjod d-data tal-publikazzjoni ta’ 1-Enéi-
klika storika ‘‘Rerum Novarum'';

Ma hemmx ombra ta’ dubju li, apparti, e’intendi ghall-
mument, il-bran lamentst, l-iskop ta’ i-artikolista huwa ferm
enkomjabili u in koerenza mas-sentimenti ta’ pajjiz kattoli-
ku bhal Malta. Imma bhu sppuntu minn dsn ir-rifless b,
fil-fehma tal-Qorti, jirrizulta l-karatiru libelluz tal-bran fuq
riportat. Infatti, f'dak il-bran l-artikoiista jibda biex ighid
li dak il-“‘gross materialism” (¢joé ta’ l-artikolu tad-'Dawn’)
kien offends s-sentimenti tal-Maltin; u kompla jghid, im-
medjatament wara, }i dawk l-istess sentimenti kienu wkoal
offizi tliet snin wara, meia 1-Perit Mintoff, Minigtru tal.
Gvern, kien attenda ¢ena Ban Pawl il-Bahar b’celebrazzjoni
ta’ May Day, u kien' gie milqugh bil-kant ta' 1-"‘Interna.
tiogale’’. X’jista’, u x'ghandu, jifbem b’dawk il-kliem il
qarrej ordinarju — dak li fil-gurisprudenza IngliZa jissejjab
“‘reasonable reader’’, ossija ‘‘a ressonable, fair-minded man’’?
Ir-risposta hi ovvja, éjod li l-qaire] ma setax blief jifhem i
.Perit Mintoff attends b'kompjslenza — tant li ndagqlu l-
mnu tal-Kommunisti — éena ta’ nies L almenn kelibom ien.
denti Kommunisti, jekk ma kienux Komum:unisti, ¢jod ta’ nies

Lrichea 2 auet Rl ——=sy uil

li ghalihom: May Day kienet, skond l-artikolu fejn hemm dan
il-bran, il-kommemorazzjoni tal-Manifesto ta' Marx ; u l-qar-
rej kellu ghalhekk jifhem almenu li I-Perit Mintoff kien jis-
sitcpatizza mal-Kommunisti u jhobb jaghmilha maghhom —
‘allegazzjoni 1i, kif gle kemm il-darba dediz, hija, in relazzjo-
ni ghal Malta, pajjiz kaitoliku, sommament libelluza ;
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- Ma ghaudux jintoess L I-“'gist’" ta’ l-artikoln hi b, jekk
1-Workers” Union trid taghmel Labour Day, ghandha tagh-
millia mhux bhal ma riedhs l-organy ufféjali tal-Lubour Par-
vy, furtikolu fuq imsemmi, fuq principji ta' kommuniimu,
inma fuq prinéipji kattoliéi. Issa, fil-bran lamentat jissem-
s appuniu k-kwdrelant, It ha, kif jaf koll min jaqra l-arti-
kolu, kap tu dak il-partit. 1l-qarre},-ghalhekk. jaqra dak il-
bran Dl-idea li jkun ifforma mall-artikolu, h  ¢-celebrazz;oni
w' May Day, sakem [-Union ttbga’ marbuta mal-Malta
Lubour Party, tista’ tkun pagana u materjalistika, u kwindi
l.qarrej ;Kvn ga dispost mentalmen: b jithem dak il-bran bha-
la li jallega li l.kwerelant, kap ta’ dak il-partit, gieghed jagh-
milha tmu’ dawk li jridu din ié-¢elebrazzjoni materjalistika.
Dak il-bran qieghed f’kuntrast mnal-kumplament ta’ l-artiko-
lu, fis-sens li sostanzjalment l-artikolisia qieghed ighid dan:
May Day ghandha tkun festy kattolika, mhux festa ta’ dak
-materjalizmu li- ofenda s-sentimenti tal-Maitin meta 1-Pe-
ril Minioff attenda Gena in ¢elebrazzjoni ta’ May Day u ndag-
alu l-innu kommuuista”™. B'dak il-bran indubbjament wie-
hed jiflhem 1i -kwerelant ha perii f'¢elebrazzjoni kommunis-
14 ta” May Day, anzi li l-innu kommunista ndsqq in unur-
tiewhu; dik ié-éena hi konnessa mal-kiien ‘‘gross material-
'«m’ fil-bidu ta’ dan.jl-bran partikulari; v kif hemm spje-
srat fil-publikazzjoni tal-"*Catholic Truth Socieiy’ ta’ 1-iJ1l,
talt t-titole ““Catholicism and Socialism', p, 4, “by ma-
terkilism is meant that view of things which denies the exis.
gnve of auything outs'de matter with its accompanying at-
tributes, energy............ consequently matcrizlism denies the
existence of God...............";

1d-difgn=ur tal-kwerelati donnu qed jippretendi i [-arti.
kolu. ma hux libeliuz ghax s tratta a’ ekwivoku, inkwantok-
w0 V-artikolisva, ‘bi gball, irriferixxa chall-innu *‘Internatio-
nule’ minflok glall-innu “"Red TFlag’™. Din is-sottomissioni
h: ghal kollox mfondata, ghal raguni doppja: r-ewwel ghar-
riguni T, anki kiekn ntqal “Red Flag™' flok ‘'Internationa-
le'', listess kien ‘kun lemmn il-karattru diffsmatorju,- ghalicx
lawn Malta l-inng “‘Red Flag™ Jitqies fil-kredenza genersli



1232 IR-RABA’™ PARTI

Cbhrin Loy tal-Kommunisti, anzi forsi aktat, peress li l-kel-

ma Hed” ormaj ghandha sinifike: sinistre; u t-tien:, ghar-
sageini Hohu elementsri, in subjecta materia’', li mhux dak
I %l tabvolta kelu frasw min kiieb lartikolu L jghodd,
izada dak N fil-fatt inkitel, ghax dak jaqraw il-qarrejja, Hekk
LOdsers, On Libel und Slander, p. 109, ighid :— “What was
pak-sing e his own mind s immaterial, ... words can-
not be construed aceording to the secret jritent of the speak-
erT e
Ghathiekk 11-Qor.i, mety tapplika t-test hekk espress mill-
(nleers, loe, ¢it., . 109 — “The quistion is, therefore, al-
wiav~: Fow were ‘he words understood Ly those to whom
they were originally published? We must assume that they
were persons of ordinary intelligenc: . We must gssume too,
thi. they gave to ordinary English words their ordinary Eng-
li-li mean'ng, to local or te-hnical phrases their local and
technival meaning. That being done, what meuning did the
whole passage convey to an unbiased mind?'' — ma tistax
Ilief tigi ghall-konkluzjoni i l-artikolu kien libelluz, fis-sens
i winnu lqarrej kien jifhem li -kwerelant Perit Mintoff kien
ihnbb jaghmilha, u kien almenu jissimpatizza, mal-Komuni-
-ti u ms dak il-naterjaiizme i rid jiznatura 1-Labour Day
Lilli jirendiha kommme-morazzjoni tal-Manifesto ta’ Marx.
Dan B - Manifesto li £D¢éembru ta’ 1-1847 Karl Marx ip-
publika bha's dokument klassiku tul-Kommunizmu;

Tkkuu-idrat, dwar it-tieni punt, ta’ l-“‘exceptio veriia-
e '

Ld-d*fiza ~sostni, in subordine, li 1-fatti Ii hemm fil-bran
Foaninor jilmenta l-kwerelant Buma veri, minbarra ¢-éirkus-
tanza b, flok 1i ndaqq l-innu “‘Internationale’’. indaqq l-innu
“Red IMlag™ ;

Issa, ma jidherx koutrastai, bhala fatt, 1i malli l.kwere-
linut Terit Mintoff dahal fis-sula dak inhar taé-cena fuq im-
wtnmja w tkantaw lewwel zewg bars ta’ Linnu ‘‘Red Flag™,
il-kwerelant fil-pront sikkithom, billi qal lil dawk li kienu
quehdin tkentaw “taghmlux hmertjiet”. Din i¢-¢irkustanza,
ta” tmpor-anza assolutament deéizive, 1i tbiddet l-iswed ghall-
abjad, i tacjuta ghal kollox fl-artikoly inkriminat;
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Tusa, hu prinéipju ichor fdin il-materju, li ““the allega-
t'en of fart nust teil the whole story””. ILe-awtur Button,
loe, ¢, p. 79, jaghii ezempju li jattalja ruhn mal-kaz pre-
zeut’, u Il hu jiééita minn sentenza ta’ Lord Shaw, Suther-
Lond v. Stopes (1925) A.C. 47, p. 79, li hu dan: Wiehed
i kteh li persina oha, fit-tali urnata, hadet minn stalla ta’
propriesd tiechu sarg, u bieghein v dabhle: i-flus f’butha,
no i ~erqer dan issarg; ighid dan lawtur . — “If, in the il-
lustration given, the facts as elicited show what my writ-
g had oot dis-losed, namely, that ‘he defendant had a nad-
dle of his own Iving in my harness-room, and that he
ook by stake mine away, instead of his own, and, still la-
bouring nder that mistake, sold it, then the 'ury would pro-
;’.m'l_\‘ deciare chat the libel was not justified, on the double

sround that th re were facts complctely explaining in a non-

eimimsl <ense any:.hing that was done, and the jurv would
Jicaftirm the truth of the libel, becau-e, .thhmwh true in
act, i. was false in substance”. Den he 1-kaz pexentl H
fil, fil-bran denunzjat, il-qarrej bilfors jiehu l-idea li 1-Perit
Mintoff lags” h'kompjacenza d-daqq, in anur tieghu_ ta’ inonu
Kommuniste, meniri -veritd hija 1i hu oggezzjona immedja-
tinent bil-kliem “ta_hmiux hmerijiet’””. Ma ghundux jin-
tiesi i Lprova tul-veri:d  ghandha tinkantra l-akkuza, kif
hemin fil-gierisprudenza Ingl'za (Weaver v, Tilovd, 1 C. &
. 295, a Tngram v. Lawson, 3 Bing. W.C. 68), “‘the jus-
tfieation must be as broad as the charge and must justify
the pre ise charge”. Intqal ugwalment, fil-kawzae “Fdwards
v. Bell (1824) 1 Bing. 403, per Bl‘l‘l‘Ol’l“’h‘» J. at p. 409:—
Ae much must be ustlﬁed as mecis the Qtnng of the charge
.............. " Issa, i “sting’” ta' l-imputazzjoni hi i 1-Rwe.
relant pssimpatizza mal-kommunist!, jghmilba maghhom,
u jissimpatizza maé-éelebrazzjoni mate']n!|~t1k| ta' Labour
Day. Dan ma giex pruvat, u fil-bran éitat ma :inghadx ‘‘the
whole storv’”, ghiliex ithalla barra mhux xi dettall insin:.
fikanti, imma fatt fondamentalissimu, i Lkwerelant, flok ha
cost b'dek il-kant, sikkithom, ghax ma riedux;

Td-difensur al-kwerelati, fil-kors ta’ l-argumenti, osser-
vi b Lkwerelant oggezzjona ghaé-éirknstanza 1 fil-bran in-
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kriminat issemms l-innu ‘‘Internationgie’, u mhux ir-'Red
Flag'", u l-istess difensur donnu spe¢i jrid jikkonkludi li, kie-
ku ssemroa linnu “‘Red Flag", il-kwerelant ma kienx jaght!
kaz, u li ghathekk ma kienx importenti 1: 'inghad li lkwe-
velant -sikket lil dawk.li kienu qeghdin ikantaw billi qal
“dawn hmerijiet”’. Issa, dan largument hu baza. fuq pre-
suppost skorrett ; ghax il-Perit Mintoff, meta xebed, beda biex
qal |i l-art’kolu kien ingurjnz “‘ghax r-fatti wa klenix veri'”,
n lfatti ma kienux veri anki meta tinghad parti minnhaong
bi+s u iithalla barra parti tant sostanzjali li taghuhom s.ens
invers. Infatti, il-Perit Minteff fix-xhieda tieghu gal hekk :—
*‘Hassejtu li jingurjani ghax l-ewwelnett tl-fati mhux veru,
v l-‘Internsationale’ huwa mashref bhala innn  tal-Kommu-
nisti’"; .

I1-Professur Xuereb issottomeita wkoll, in  konnessioni
ma’ din il-linja ta’' argument, li ¢-¢'rkustcnza 1i 1-kwereiant
sikket il-kantanti ma kienetx ta’ rilevanza, ghax hu ma sik-
kithomx. minhabba li kienu qeghdin idogqu innu kommunis-
ta, imma ghax kienn geghdin jaghmlu frattarija, v l-fratia-
rija l-kwerelant ma jhobbhiex: u d-difensur i¢¢ita dak 1
hemm fid-Debates tal-Parlament. Isca, dan l-a'gument hu
infondat gha! zewg ragunijiet: L-ewwelnett, il-Perit Mintoff
ma qalx affaitu hekk, imma qal xi Faga li hi diffcrenti. In-
fatti, jekk wiehed jikkonsulta r-Raba’ Volum tad-Debates.
tat-18 ta' Gunju 1948, pag. 2043, isib li l-Perit Mintoff qal
hekk :— *‘Jiena niftakar li ghidt éar u tond li, meta jiena
waqqaft lil dawk it-Eghatagh biex ma jkantawx ir-‘Red Flag’,
dan jien ghamiliu ghaliex hassejt li dswn kienu kollha hme-
rijiet. Kieke kisnu qeghdin ikantaw xi baga ohra, kont in-
waqqafhom l-istess ghaliex jiena bniedem li 1-fuss ma nhob-
bux u t-tlellix ma nhobbux, u jiena bniedem li nhobb nah.
dem bi kwieti f’kamra’’, Minn dawn il-kliem jidher li dak
li gal il-kwerelant hu li sikket lil dawk 1i kantew ir-"‘Red
Flag”’ ghax hass li dawn kienu hmerijiet v li kien anki jsik-
ket kant iebor, ghsx ma jhobbx il-frattarija — versjoni di-
versa minn dik li pprospetta d-difensur;

Perd, afkork® kien kif qed jippretendi d-difensur, dej-
jem tibqa’ l-obbjezzjoni-gusts li l-artikolista kien imissu jghid
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li 1-Perit Mintoff sikket lil dawk il-guvintur meta daqgew
l-innu, billi qalilhom li dawn kienu hmerijiet, u mbaghad
inalli lill-qarrej jiggudika huws jekk il-kwerelant sikkithomx
ghar-raguni wahda jew ghar-raguni’ ohre; mentri, meta dik
i-cirkustanza giet tadjuta, il-qarrej ma setax jifforma koncett
Zust ta’ l-inéident ; .

Ghalhekk il-kwerelat: ppruvaw biss biééa mill-inéident,
i2ds ma ppruvawx dak li jikkostitwixxi s-sustanza ta’ l-im-
putazzjoni. Hu sewwa dak li ntqal fil-gurisprudenza taljana
(Riv. Penale, 35, 289) :— ‘*Chi ha esposto per mezzo della
stampa fatti che offendonc 1'onore e la riputazione alirvi, quan-
do sia smmesso alla provs dei fatti, deve darls piena ed in-
tegrale per poter aspirare all’assoluzione, non bastando all’uo-

uns dimostrazione equivocca di taluno tra i fatti diffama-
for1, mcoEiaToenie’’ |

Ighid uvgwalment il-Frola, Delle Ingiurie ¢ Diffamazione,
p. 160:— ““La prova dei fatii vuol essere larga, piena e si-
CUTR. o yeverareennent } .

Konsegwentement il-Qorti  tirritjeni 1i |-kwerelati ma
rnexxewx fil-verith tal-konviju ;

Ikkunsidrat, dwar it-tielet mezz defensjonali, tal-“‘fair
comment’’ ; :

Dan il-mezz ghandu jigi eskluz, in bazi ghal-prinéipjn
ricevat padifikament fid-dottrina u l-gurisprudenza illi mm
jistax ikun hemm ‘‘fair comment’’ meta I-fatt ma hux veru.
Fil-kaw#a Joynt v. Cycle Trade Publishing Co. .(1904) 2
K.B. 292, P. 262, l-Imhallef Kennedy qal:— *‘The com-
ment must be such that a fair mind would use under the
circumstances, and it must not mis-state facts, becanse s
commment cannot be fair which is bnilt on facts which are not
truly stated’’;

Isea, din il-Qorti ga esprimiet il-fehma taghha li l-fatti
ma gews aTermall verabement, o halhevs Wl Lomwoens
foqhom ma jistax ikun ‘““fair comment{’’;

Minbarra dawn l-cédezzjonijiet speédifidi, il-Professur
Xuereb, ghall.kwerelat Hedley, altkampa wkoll 1-‘‘absence
of malice’’. Din l-eddezzioni hi ghar.rigward tal-kwerelat
Hedley, ghax kwantu ghall.kwerelat Denaro l-Qorti tTalel
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acée tat il-vorsjoni tieghu li hu gie jaf bl-artikolu wara ]-pub-
likizzjoni, u infaiti applikat ghar-rigward tieghu l-pieni kon-
travvenzjonuli ghall-istampetor I, skond l-art, 29 Kap. 117,
“shiall niot have acted knowingly'';

Ikkunsidrat, dwar din l-eééezzjoni ;

IE-lig: Maitija, flare. 28 (1), tixhet 1-“‘onus  probandi®
fug al-kwerelat, fis-sens i ‘istabbilixxi kontra tieghu prezun-
zioni i hu agixxa xjentement, jekk ma jippruvax il-kuntrar-
jor. Leso, ik-Qorti ho wa’ Jehima 1i din il-prezunzioni ma Fietx
miwngge, Heigi taghng tuza Lkelma “knowingly''. Infatt
biex ikun henrn ok ghal kundanna, ma hemm\ h/mm (kif
drritjena fis-sistema ngliz) ‘‘malice’” konsistenti fi "4piic or
M-will™” | inima hzzejjed *‘malice’”, per ezempiun’’ . fis-sens i 1.
kwerelat <eta’ ]l"‘h-m(-l u ma dhamelx l-indzgint  mehtiega
Im-\ jasal ghall-verith, Jehid il- But,ton oo éit, p. 179

““fho fact tha: the defendant made no enquiries to verify the
irath of the libel. ... ... may be a relevint consideration
for the jury in_determining the question of malice’”. Issa, [i-
ing prezenti, ghal mill-anqgas darbte n, il-Parlament (ara *"De.
bat < citati, v ara wkoll Vol. 3 sed, 17 Mejju 1948, p, 1437)
1-kwerelant ghamel dikjarazzioni dwar dan l-incident, u d-
darbtegn qal ¢ar w tond li hu kien sikket Il dawk il-guvintor,
u qilihom biex ihallo dawn il-hmerijiet. M jistghax ghal-
hekk jinghad Ui l-kwerelat Hedley ma ret.hax facilmen: jivve-
rifika I-fatt ta’ dan ]-indident billi jira 1-'‘files” tad-Debates
parlamentari, apparti l-faté LI dan T-inéident kien, fiz-Zmien
li gars, ghamel kjuss, u gbalhekk l-ispjegazzjonijiet tal-kwe-
relant il- Parlament, parti kolarment {'pajjiz 2ghir bhal Malta,
kienu haga nota dhal kullhadd, aktar u aktar Uhal editur ta’
énrnal i jikkontjeni, bhala “feature’” tieghlt, ir-rezonkonti
pirlamentar ;

Ghal dawn ir-ra 'guui;iwu din i u—\g;uun s#ib sewwa s-senten-
za tal-Magistrat, v, fil-wagt 1i tichad l-appell, tikkonfermahs,
bl-ixpejjez o’ l-appell kontra lkwerelati. Dawk ta’ l-ewwel is.
tanza )ibqghu kil provvduti. Onorarju tad-difensuri tnax il-
xelin ghal kall sedata.



