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Imhallef:-
Onor. Vincent DeGaetano LL.D.
[1-Pulizija
versus
Emanuel Seisun u Pius sive Pio Micallef
Doctrine of Recent Possession - Law of Evidence

{t-teorija (theory of unlawful possession of recently stolen goods) mhi
xejn hlief lI-applikazzjoni tal-bon sens ghal ¢irkostanzi partikolari
li jkunu jirrizultaw ippruvati, fis-sens li meta jigu ppruvati certi
fatti dawn jistghu wahedhom iwasslu ragonevolment ghall-
konkluzjoni li persuna partikolari tkun hatja tar-reat ta’ serq ta’ |-
oggetti misjuba ghandha jew, skond i¢-cirkostanzi, tar-reat ta’
ricettazzjoni ta’ dawk l-oggetti.

Hu risaput li in tema ta’ law of evidence, kemm-il darba ma jkunx
hemm xi disposizzjoni kuntrarja fil-Kodic¢i taghna, il-
gurisprudenza taghna ssegwi hafna dik Ingliza.

I1-Qorti:-

Rat l-imputazzjonijiet migjuba mill-Pulizija Esekuttiva
kontra Emanuel Seisun u Pius sive Pio Micallef, talli: (1) nhar
it-8 ta’ Di¢cembru, 1995, ghall-habta ta’ 1-10.00 ta’ filghaxija,
f’Bormla, flimkien ma’ persuni ohra, ikkommettew serq mill-
fond numru 9, Trig San Pawl, Bormla, liema delitt huwa
aggravat bil-vjolenza, bil-mezz, bil-valur li jec¢cedi l-elf lira
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Maitija (Lm1,000), bil-lok u bil-hin; (2) fl-istess lejl, lok, hin u
¢irkostanzi, volontarjament hassru, ghamlu hsara jew gharrqu
hwejjeg haddiehor, mobbli jew immobbli, liema hsara hija ta’
aktar minn ghaxar liri Maltin (Lm10) izda hija inqas minn
hamsin lira Maltija (Lm50) u dan ghad-dannu ta’ 1-ahwa Burlo;
(3) fl-istess lejl, lok, hin u ¢irkostanzi, bla ordni skond il-ligi ta’
l-awtoritd kompetenti, u barra mill-kazijiet li fihom il-ligi taghti
s-setgha lill-privat i jarresta lill-hati, arrestaw, zammew jew
issekwestraw lil Melita, Aida u Mary ahwa Burlo, kontra 1-
volonta taghhom; (4) fl-isttess lejl, lok, hin u ¢irkostanzi, fil-hin
ta’ delitt kontra I-persuna, jew id-delitt ta’ serq, jew ta’ hsara
fuq il-proprjeta, kellhom fuq il-persuna taghhom xi arma tan-nar
jew arma regolari; (5) fl-istess lejl, lok, hin u c¢irkostanzi,
ikkagunaw offizi ta’ natura hafifa fuq il-persuni ta’ Melita, Aida
u Mary ahwa Burlo, skond ma ¢certifika t-tabib Michael Borg
M.D.; (6) fl-istess lejl, lok, hin u ¢irkostanzi, fil-hin li gew
arrestati ghall-ghemil ta’ xi delitt, kellhom fuq il-persuna
taghhom xi arma tan-nar jew arma regolari; (7) fl-istess lejl, lok,
hin u ¢irkostanzi, minghajr licenzja tal-Kummissarju tal-Pulizija
kellhom f’idejhom jew fughom arma tan-nar u/jew munizzjon;
(8) saru rec¢idivi b’diversi sentenzi tal-Qorti liema sentenzi saru
definittivi u ma jistghux jigu mibdula;

Rat is-sentenza tal-Qorti tal-Magistrati (Malta) tal-11 ta’
Gunju, 1997, li permezz taghha dik il-Qorti Iliberat lill-
imsemmija Emanuel Seisun u Pius sive Pio Micallef mill-
imputazzjoni tar-rec¢idiva, izda sabithom hatja skond I-
imputazzjonijiet I-ohra kollha, u kkundannathom ghall-piena ta’
seba’ (7) snin prigunerija kull wiehed bla ebda tnaqqis ta’ kull
zmien li huma setghu kienu taht arrest preventiv in konnessjoni
ma’ l-imsemmi kaz. Inoltre, dik il-Qorti kkundannat liz-zewg
imputati sabiex solidalment bejniethom ihallsu l-ispejjez peritali
kollha konnessi mal-kaz u dan fi zmien xahar minn meta jkunu
gew hekk mitlubin mir-Registratur tal-Qorti;
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Rat ir-rikors ta’ appell ta’ l-imsemmi Pius sive Pio
Micallef, minnu pprezentat fis-16 ta’ Gunju, 1997, li permezz
tieghu talab ir-riforma ta’ I-imsemmija sentenza;

Rat ukoll ir-rikors ta’ appell ta’ l-imsemmi Emanuel
Seisun, minnu pprezentat fit-23 ta’ Gunju, 1997, li permezz
tieghu talab ir-revok (recte: riforma) ta’ l-istess sentenza;

Rat l-atti kollha tal-kawza; semghet lid-difensuri tal-
partijiet; ikkunsidrat;

Omissis,

L-ewwel aggravju ta’ 1-appellant Micallef hu li ma gie qatt
ippruvat sodisfacentement li hu kien wiehed minn dawk in-nies
li kienu fil-vettura mwaqqfa mis-suldati u li fiha nstabet ir-
refurtiva. Din il-Qorti, bhall-Ewwel Qorti, ser tirrespingi din is-
sottomissjoni. Din il-Qorti, bhall-Ewwel Qorti, hi moralment
konvinta, a bazi tad-deposizzjonijiet ta’ W.O. Il Vella u ta’
Gunners Emanuel Chircop, David Defelice u Anthony Catania,
li Micallef kien f’dik il-vettura u li, bl-iskuza li ged jaghmel I-
awrina, warrab ftit ’il boghod u telaq inkiss inkiss minn fejn
kien hemm is-suldati;

It-tieni, tielet, raba’, hames, sitt u seba’ aggravji ta’ I-
appellant Micallef huma, bazikament, li anke kieku jirrizulta
bhala fatt 1i hu kien f°dik il-vettura, dan ma jwassalx ghall-
konkluzjoni li hu kellu x’jagsam mas-serqa. L-appelant
jikkritika l-applikazzjoni, f°dan il-kaz, da parti ta’ 1-Ewwel
Qorti ta’ I-hekk imsejjha theory of unlawful possesion of
recently stolen goods; jghid li kienet il-prosekuzzjoni li kellha
tipprova li hu kien involut fis-serqa (haga li, skond hu, il-
prosekuzzjoni ma ghamlithiex); li bis-sempli¢i fatt i hu kien
f*dik il-vettura ma jfissirx li kien “fil-pussess” tar-refurtiva; Ii {-
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imsemmija teorija mhix parti mil-ligijiet ta’ Malta; u li fl-aghar
ipotesi hu ma jistax jinstab hati hlief ta’ ri¢ettazzjoni;

L-Ewwel Qorti, fis-sentenza taghha, ezaminat bir-reqqa
kemm il-gurisprudenza lokali u dik Ingliza, kif ukoll diversi
awturi Inglizi b’referenza ghat-teorija msemmija fil-paragrafu
precedenti. Fil-fehma ta’ din il-Qorti din it-teorija mhi xejn
hlief 1-applikazzjoni tal-bon sens ghal ¢irkostanzi partikolari 1i
jkunu jirrizultaw ippruvati, fis-sens li meta jigu ppruvati ¢erti
fatti dawn jistghu wahedhom iwasslu ragonevolment ghali-
konkluzjoni li persuna partikolari tkun hatja tar-reat ta’ serq ta’
l-oggetti misjuba ghandha jew, skond i¢-¢irkostanzi, tar-reat ta’
ricettazzjoni ta’ dawk l-oggetti. Hu risaput li in tema ta’ law of
evidence, kemm-il darba ma jkunx hemm xi disposizzjoni
kuntrarja fil-Kodi¢i taghna, il-gurisprudenza taghna ssegwi
hafna dik Ingliza, u ma hemm ¢ertament xejn x wiehed
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Inglizi. Din il-Qorti ukoll ser tikkwota mill-ahhar edizzjoni ta’
Archbold peress li hi tal-fehma 1i I-bran 1i gej jittratta bi-aktar
mod kon¢iz u preciz il-kwistjoni kollha marbuta ma’ din it-
teorija:

“There appears to " have been  widespread
misunderstanding of the so-called doctrine of recent possesion.
The “rule” (for it is no more than the application of common
sense) is, it is submitted, that where it is proved that premises
have been entered and property stolen therefrom and that very
soon after the entry the defendant was found in possession of the
property, it is open to the jury to convict him of burglary, and
the jury should be aso directed: see R. vs Loughlin, 35
Cr.App.R.69; R. vs Seymour, 38 Cr. App.R.68. This of course
applies equally to thefts other than in the course of a burglary,
whether a pickpocketing or an armed robbery.
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In R. v Smythe, 72.Cr.App.R.8.C A., the court stressed that
it is a misconception to think that recent possession is a
material consideration only in cases of handling; it adopted the
Sfollowing passage from Cross on Evidence, 5th ed., p. 49 (now
8th ed. p. 35): “If someone is found in possession of goods soon
after they have been missed and he fails to give a credible
explanation of the manner in which he came by them, the jury
are justified in inferring that he was either the thief or else
guilty of dishonestly handling the goods, knowing or believing
them to have been stolen. The absence of an explanation is
equally significant whether the case is being considered as one
of theft or handling, but it has come into particular prominence
in connection with the latter because persons found in
possession of stolen goods are apt to say that they acquired
them innocently from someone else. Where the only evidence is
that the defendant on a charge of handling was in possession of
stolen goods, a jury may infer guilty knowledge or belief (a) if
he offers no explanation to account for his possession, or (b) if
the jury are satisfied that the explanation he does offer is
untrue.

Every case depends on its own facts. There is no magic in
any given length of time. However, it is submitted that in many
cases where the only evidence is that of recent possession, it
will be impossible to exclude the possibility that the defendant
was merely a receiver of the stolen property; in such cases a
count of burglary ought not to be left to the jury. However, that
applies where recent possession is literally the only evidence.
The reality is, that in the great majority of cases there are other
pieces of evidence which tend to point the case one way or the
other. It would be impossible to compile a definitive list of
circumstances which might be relevant. They will include,
however, the time and place of the theft, the type of property
stolen, the likelihood of it being sold on quickly, the
circumstances of the defendant, whether he has any connection
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with the victim or with the place where the theft occurred,
anything said by the defendant and how that fits in or does not
fit in with the other available evidence” (Archbold: Criminal
Pleading, Evidence and Practice, 1997, paras. 21-125, 21-126);

U aktar ’il quddiem jinghad:

“What constitutes “recent possession” depends upon the
nature of the property and the circumstances of the particular
case ... In R. v Smythe ... Kliner Brown J., giving the Court of
Appeal’s judgement said: “Nearly every reported case is a
decision of fact as an example of what is no more than a rule of
evidence” (para. 21-320);

Fil-kaz in dizamina ma hemmx dubbju li bhala fatt l-erba’
okkupanti tal-vettura kienu fil-pussess, jigifieri kellhom
kontroll tar-refurtiva. Din ir-refurtiva ma kinitx xi haga zghira li
wiehed jista’ jghid li ma kinitx tidher; kienet anzi pjuttost
voluminuza u kienet mitfugha bl-addo¢¢ wara s-seat tas-
sewwieq. Kienet ghadha kif insterqet ftit minuti biss qabel ma
nstabet mis-suldati, u nsterqet minn post fil-vi¢in; ir-refurtiva
instabet kollha. L-ispjegazzjoni moghtija mill-appellant
Micallef - 1i hu langas kien fil-karozza - kjarament ma tistax
titwemmen fid-dawl ta’ l-identifikazzjoni tieghu mis-suldati
kollha prezenti, u I-Ewwel Qorti ma emmnithiex. Hu
prattikament harab minn fuq il-post fejn waqqfuhom is-suldati.
L-Ewwel Qorti kienet ghalhekk legalment u ragonevolment
intitolata 1i tikkonkludi li dana l-appellant kien involut fis-serqa
mir-residenza ta’ l-ahwa Burlo. Fejn din il-Qorti ma tagbilx ma’
1-Ewwel Qorti hu dwar il-fatt 1i I-Ewwel Qorti sabet 111 Micallef
(u lil Seisun) hatja bhala awturi tar-reat ta’ serq kwalifikat, meta
fil-att il-provi kienu jwasslu biss ghal sejbien ta’ htija fil-grad
ta’ kompli¢ita, u dan a bazi tar-regola msemmija fis-subartikolu
(3) ta’ l-artikolu 467 tal-Kodi¢i Kriminali, li tipprovdi li “meta
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tnejn min-nies jew aktar ikunu akkuzati bhala awturi ta’ reat u
jigi ppruvat li dan ir-reat sar minn wiehed jew uhud minnhom,
il-guri jista’ jiddikjara lill-akkuzati kollha hatjin bhala kompli¢i
fir-reat, jekk ikun gie ppruvat li lkoll hadu fir-reat parti
bizzejjed biex taghmilhom kompli¢i”. Fil-kaz in dizamina, I-
erba’ minn nies li kienu fil-vettura kienu involuti fis-serqa (u
dan kif jirrizulta ukoll mis-sentenza moghtija mill-Qorti
Inferjuri fil-konfront ta’ Licari u Calleja); izda I-ahwa Burlo
jghidu li tnejn biss dahlu fir-residenza taghhom u huma qatt ma
setghu jispecifikaw min minn dawk l-erba’ kienu t-tnejn li
dahlu. Ghalhekk din il-Qorti ser issib lill-appellant Micallef hati
biss bhala kompli¢i fir-reat ravvizat fl-ewwel imputazzjoni. U,
b’applikazzjoni ta’ l-artikolu 45 tal-Kodi¢i Kriminali, il-
kwalifiki li dan l-appellant ghandu jwiegeb ghalihom huma biss
dawk tal-valur (aktar minn elf lira), lok (dar ta’ abitazzjoni) u
hin. Ghalhekk jaqa’ ukoll l-aggravju tal-vjolenza diretta kontra
persuna li tkun ghalqet il-hamsa u sittin sena, u dan apparti 1-fatt

li fin-noti tieghu ta’ rinviju ghall-gudizzju I-Avukat Generali ma

invokax l-artikolu 276A 1i jikkontempla dan l-aggravju. Sa
hawnhekk biss jistghu jwasslu l-provi tal-prosekuzzjoni. A
propozitu ta’ l-imputazzjonijiet numru sitta u sebgha 1-Qorti
tosserva li l-arma tan-nar in kwistjoni ma kienet fuq il-persuna
ta’ ebda wiehed mill-erba’ okkupanti tal-vettura, u ghalhekk ma
jikkonfigurax ir-reat ikkontemplat fl-artikolu 26 tal-Kap. 66;
filwaqt li tenut kont tad-dimensjonijiet zghar ta’ l-arma tan-nar
in kwistjoni u tal-fatt li din kienet mohbija taht it-tapit taht is-
seat tad-driver, l-aktar li wiehed jista’ jghid, ghall-finijiet ta’ 1-
artikolu 3 (1A) tal-Kap. 66, hu li din kienet fil-kontroll tas-
sewwieq tal-vettura u mhux ta’ [-appellanti Micallef jew Seisun;

Aggravju iehor ta’ l-appellant Micallef hu dwar il-piena, li
huwa jqis eccessiva. In vista tal-premess, ser ikun hemm
neéessarjament riduzzjoni fil-piena;

L-aggravji ta’ l-appellant Seisun, ghalkemm migjuba fir-
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rikors tieghu b’mod aktar kon¢iz, huma bazikament l-istess bhal
dawk ta’ Micallef, u ghalhekk fil-konfront tieghu japplikaw I-
istess konsiderazzjonijiet aktar ’il fuq imsemmija fir-rigward ta’
Micallef. Ghandu jigi pprecizat li I-Ewwel Qorti, li kellha 1-
opportunitd li tara lil dana l-appellant jixhed quddiemha
evidentement ma emmnitx il-versjoni tieghu dwar kif sab ruhu
fil-vettura, u dan kif keltha kull dritt 1i taghmel. Dan l-appellant,
izda, ghandu aggravju li ma jiffigurax fir-rikors ta’ Micallef.
Seisun jilmenta li s-sentenza appellata nghatat mill-istess
Magistrat li f’xi zmien qabel kien ta s-sentenza fil-konfront ta’
Licari u Calleja, u li f"dik is-sentenza dan il-gudikant kien
esprima ruhu dwar il-htija ta’ l-appellanti odjerni. Issa huwa
veru li fdik is-sentenza (tal-15 ta’ Ottubru, 1996) hemm zewg
referenza fuggeski ghaz-zewg “malviventi l-ohra”, li din il-
Qorti tifhem li hi referenza ghali-appellanti odjerni. Huwa
¢ertament importanti li gudikant, spe¢jalment meta jkun hemm
separazzjoni tal-gudizzju bhalma kien hemm f’dan il-kaz, jghid
biss dak li hu strettament ne¢essarju fis-sentenza u li ma jghid
xejn li jista’ jammonta jew li jidher li jista’ jammonta ghal “pre
gudizzju” fil-konfront ta’ imputati jew akkuzati ohra. Pero, jekk
l-appellant Seisun hass 1i seta’ jsofri xi pregudizzju fil-kawza
tieghu minhabba dak li kien inghad fis-sentenza moghtija fil-
konfront ta’ Licari u Calleja, hu kellu rimedju sempli¢i, u ¢joé li
jitlob ir-rikuza tal-Magistrat. Dan mhux biss ma ghamlux, izda
fl-udjenza ta’ 1-20 ta’ Marzu, 1997, hu (kif ukoll Micallef)
tennew li ma kellhomx oggezzjoni li I-kawza tigi de¢iza minn
dik il-Qorti u talbu biss zmien biex iressqu l-provi taghhom (ara
fol. 207). Dana I-aggravju gieghed ghalhekk jigi respint;

Ghall-motivi premessi, din il-Qorti tirriforma s-sentenza
appellata billi: (1) thassarha u tirrevokaha f’dik il-parti fejn
sabet lill-imsemmija Emanuel Seisun u Pius sive Pio Micallef
hatja ta’ 1-ewwel, it-tieni, it-tielet, ir-raba’, il-hames, is-sitt u s-
seba’ imputazzjonijiet, u minflok issibhom hatja biss ta’
kompli¢itd f"serq ikkwalifikat bil-valur (aktar minn elf lira), bil-
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lok (dar ta’ abitazzjoni) u bil-hin; (2) thassarha u tirrevokaha
ukoll f’dik il-parti fejn ikkundannathom ghall-piena ta’ seba’
snin prigunerija kull wiched u minflok tikkundanna lil kull
wiehed mill-appellanti ghall-piena ta’ tliet (3) snin u ghaxar
(10) xhur prigunerija; u (3) tikkonferma s-sentenza appellata fil-
bgija.
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