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24 ta’ Gunju, 1993
Imhallef: -

Onor. Joseph Said Pullicino B.A., LL.D.

John Formosa noe
VErsus

Francis Borg noe
Danni Kkawzati minn Tifel Minuri — Responsabbilit
Trid issir distinzjoni bejn ir-responsabbilita ta’ min jichu hsieb wiehed

minuri ghall-hsara li jaghmel dak il-minuri, u r-responsabbilita
tal-minuri npifsu ghall-hsara li jkun ghamel.
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Skond l-art. 1035 tal-Kodiéi Civili, sabiex minuri ta’ bejn disa’ u
erbatax-il sena jitgies responsabbli ghad-danni rizultanti mill-agir
tieghu, irid jigi ppruvas li mexa b’hazen. Ghalhekk, il-prinéipju
relattiv ghar-responsabbilita ta’ minuri 1a’ erbatax-il sena hu Ii
dawn huma ezZenti sakemm ma ssirx din il-prova. Din il-prova
jrid iressagha l-attur ghax ma jidhirx li n-nuqqas ta’ hazen hu
skuzanti li jrid iressaq il-minuri nnifsu izda hu element tar-
responsabbilitd i jrid jissostanzja I-attur.

-Qorti: ~

Rat l-att tac-¢itazzjoni tad-29 ta’ Mejju 1989, li bih I-atturi
nomine wara li ppremettew illi l-vettur Fiat Regata J — 7523,
proprjeta ta’ Francis Said noe, hija assigurata comprehensive
mad-ditta attri¢i hlief ghall-excess u loss of use u li fit-30 ta’
Novernbru 1988, f'San Gwann wagqt li l-vettura J — 7523 li kienet
misjuga minn Ann Said, intlagtet minn ziemel rickeb mill-minuri
Saviour Borg;

U wara li ppremettew illi ghal dan l-in¢ident kien unikament
responsabbli Saviour Borg, kif illum rapprezentat minn missieru
Francis, u dan minhabba negligenza u imperizija da parti tieghu,
li b’rizultat ta’ dan l-in¢ident il-vettura J — 7523 sofriet danni
kbar li gew imhallsa mill-attur noe minhabba l-polza ta’
assigurazzjoni u issa l-attur noe jinsab issurrogat fid-drittijiet
ta’ l-assigurat noe tieghu ghal din l-ispiza,

U wara li ppremettew li l-assigurat noe hallas minn butu
kemm l-excess u kemm i}-kiri ta’ karozza u li interpellat ihallas
dawn id-danni, il-konvenut baga’ inadempjenti;

Jghid ghalhekk l-istess konvenut ghaliex din il-Qorti
m’ghandhiex:
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1. Tiddikjarah unikament responsabbli ghall-in¢ident
stradali fuq iccitat u ghar-ragunijiet fuq imsemmija;

2. Tillikwida d-danni sofferti kemm mill-attur noe u kemm
mill-assigurat, jekk jinhtieg bin-nomina ta’ perit;

3. Tikkundanna I-konvenut thalias dawk l-ammonti dovuti
in linea ta’ danni;

Bl-ispejjez inkluzi dawk ta’ l-ittra tat-23 ta’ Di¢embru 1988,
u bl-imghaxijiet legali kontra l-konvenut li huwa ingunt
ghas-subizzjoni;

Rat in-nota’ ta’ l-e¢ezzjonijiet tal-konvenut Francis Borg
li biha eécepixxa:

1. 1Illi ¢-citazzjoni prezenti, kif ifformulata kontra -
esponent bhala legittimu rappresentanti ta’ ibnu minuri, hija
maghmula hazin u hija rntwali u nulla u kwindi l-esponent
ghandu jigi liberat mill-osservanza tal-gudizzju bl-ispejjez kontra
l-atturi;

2. Il bla pregudizzju ghall-ewwel eccezzjoni, fl-incident
in kwistjoni kienet involuta persuna ohra, ¢jod Alice Navarro
li togghod 43, Triq Lirabat, Slierna, 1 kienet il-htija ta’ l-inc¢ident
u kwindi dina ghandha tigi kjamata in kawza;

3. Illi bla pregudizzju ghall-ecéezzjonijiet precedenti,
kuntrarjament ghal dak allegat fic-éitazzjoni, l-ind¢ident in
kwistjoni gara urikament b’tort ta’ l-imsemmija Alice Navarro
li kienet imprudenti u negligenti fis-sewqan u nagset li tosserva
r-regolamenti tat-traffiku, baqghet diehlu fuq iz-ziemel li kien
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ged isuq iben l-e¢¢ipjenti b’'mod li dan sfratta u giet ikkagunata
mhux biss il-hsara lamentata mill-atturi izda hsara ferm akbar
u danni konsiderevoli lill-ec¢ipjenti li ghalihom jirnserva li jmexxi
b’gudizzju separat meta jidhirlu opportun;

Rat id-digriet taghha tat-2 ta’ Novermbru 1989 li bih il-Qorti
kkjamat fil-kawza lil Alice Navarro;

Rat id-digriet taghha ta’ 1-1stess jum li bih innominat lill-
Avukat Dottor Joseph Micallef Stafrace bhala perit legali biex
jirrelata dwar it-talbiet ta’ I-atturi, wara li jiehu konjizzjoni ta’
l-ecéezzjonijiet tal-konvenut u tal-kjamata fil-kawza;

Rat il-verbal tas-seduta ta’ 1-4 ta’ Novembru 1991 quddiem
il-perit legali, li minnu jirrizulta li 1-partijiet qablu li jigi inkarigat
1-A.1.C. Richard Aquilina biex jaghmel pjanta tal-lokalita ta’
l-in¢ident u jindika fiha dawk l-elementi ta’ fatt li jirrizultaw f1-
iskizz tal-Pulizija;

Rat in-nota ta’ 1-e¢éezzjontijiet ta’ I-istess kjamata in kawza,
Alice Navarro, li biha eccepiet:

1. Preliminarjament iili hija m’hi responsabbli bl-ebda
mod ghall-incident 1i gara fit-30 ta’ Novembru 1988 f'San
Gwann, liema in¢ident gara unikament tort ta’ Saviour Borg;

2. Illi ghalhekk l-ebda ammont ma huwa dovut lill-attur
noe jew lill-konvenut in linea ta’ danni mill-ecéipjenti, izda
ghandu jkun l-istess konvenut, Francesco sive Francis Borg bhala
legittimu rapprezentant ta’ ibnu minuri Saviour Borg, li ghandu
jhallas id-danni sofferti mill-eccipjenti fuq il-vettura taghha,
numru J - 4266, b’konsegwenza ta’ dan l-in¢ident;
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Rat ir-relazzjoni tal-perit legali u l-pjanta ppreparata mill-
perit tekniku;

Rat l-atti kollha tal-kawza u d-dokumenti esibiti;
Semghet it-trattazzjoni;

Rat il-verbal tas-6 ta’ Mejju 1993 i bih il-kawza thalliet
ghas-sentenza;

Tkkunsidrat:

Il-kawza tirrigwarda responsabbilita ghall-incident li gara
fi Tniq Birkirkara, San Gwann, bejn ziemel b’serkin misgjuq minn
tifel ta’ tnax-il sena, rapprezentant mill-konvenut u zewg karozzi

— wahda Fiat proprjeta tad-ditta attri¢i misjuqa minn Anne Said
u Opel misjuqa mill-kjamata fil-kawza Navarro. Mhux
ikkontestat illi d-driver tal-Fiat ma hija bl-ebda mod responsabbli
ghall-incident u hi indubbjament vittima innocenti tieghu. Infatti
hu stabbilit illi 1-Fiar giet investita miz-ziemel sfrattat, niezel
b’velocita gawwija u bla sewwieq. Ma setghet, allura, id-driver
tal-karozza tad-ditta attrici, taghmel xejn hlief tieqaf u tistenna

l-impatt. Hekk ghamlet. Ma’ l-impatt iz-ziemel miet;

Il-perit legali kkonkluda illi *‘il-konvenut ghandu jwiegeb
ghad-danni subiti mill-atturi nomine’’;

Qabel tikkonsidra I-materja tar-responsabbilitd, il-Qorti
ghandha, qabel xejn, tiddecidi l-e¢cezzjoni preliminan ssollevata
mill-konvenut, rigward l-irritwalitd u n-nullita ta¢-¢itazzjoni fil-
konfront tieghu ‘‘kif ifformulata kontra (tieghu) bhala legittimu
rapprezentant ta’ ibnu minuri’”’. Hu talab li jigi lliberat mill-



QORTI CIVILI PRIM'AWLA 183

osservanza tal-gudizzju. Din )-e¢cezzjoni tidher i ma gietx
ittrattata mill-perit gudizzjarju. L-atti nfushom juru illi I-
konvenut Borg m’hux qed jigi imharrek personalment, imma
biss qua rapprezentant ta’ ibnu minuri. Hu pacifiku i minuri
ta’ tnax-il sena ma ghandux locus standi in judicio u ma jistax
iharrek jew jigi mharrek quddiem Qorti jekk mhux tramite 1-
persuna li, skond il-ligi, tista’ tirrapprezentah - f'dan il-kaz
il-missier li fuqu ghandu l-patria potestas;

Kif g2 indikat, iben il-konvenut kellu tnax-il sena meta gara
l-inéident u hu stabbilit Ii kien hu Ii kien ged isuq iz-ziemel
involut. Kien ta’ eta li, skond il-ligi jista’ jinzamm responsabbli
ghall-ofizi u danni involontarji fit-termini ta’ I-artikolu 33, sub-
inc¢iz (2) tal-Kodi¢i Kriminali;

“‘Il-minuri ta’ taht iI-erbatax-il sena jkun ukoll ezenti mir-
responsabbilita kriminali ghal kull att jew nuggas maghmul bla
hazen’’,

Dan is-sub-iné¢iz jorbot ma’ l-artikolu 3 ta’ I-istess Kodici,
i jipprovd: hi:

1. Kull reat inissel azzjoni knminali u azzjoni ¢éivili;

Omissis;

3. L-azzjoni ¢ivili titmexxa quddiem il-Qrati ta’
gurisdizzjoni ¢ivili u biha jintalab il-hlas tal-hsara li ssir

bir-reat;

Id-definizzjoni ta’ hsara involontarja, bhal ma hi



184 IT-TIELET PARTI

indubbjament il-hsara li kkaguna z-ziemel fuq il-vettura involuta
fl-incident proprjeta ta’ I-attrici, hi moghtija fl-artikolu 328 tal-
Kodi¢i Kriminali:

““Kull min b’nuqqas ta’ hsieb, bi traskuragni jew b’nuqqas
ta’ hila fl-arti jew professjoni jew b’nuqqas ta’ tharis tar-
regolamenti ... jaghmel xi hsara jew jgharraq xi haga ..... (ta’
haddiehor)’’;

Fir-ngward ta’ iben il-konvenut dan ir-reat u I-konsegwenti
responsabbilita kriminali u l-korrispondenti responsabbilit ¢ivili
ghad-danni tista’ biss tigi lilu addebitata ghalhekk jekk jigi
ppruvat illi hu agixza bil-haZen. Jekk ghall-kuntrarju jirrizulta
illi I-agir tal-minuri li pprovoka l-in¢ident kien ‘‘maghmul bla
hazen’’, allura l-minuri personalment ikun ezenti minn kuil
responsabbilita kriminali u I-konsegwenzjali responsabbilita ¢ivili
ghad-danni. [I-mument utili u rilevanti li jiddetermina jekk il-
minuri agixxiex b’hazen jew le hu, naturalment, fil-kaz in ezami,
il-mument meta hu ha pussess taz-ziemel u saqu. Jekk dan I-
element ta’ hazen - li hu stat ta’ animu tal-minuri u konoxxenza
li ged jagixxi b’mod skorrett, mhux kif suppost u mistenni minnu
- ma jirrizultax f'dak il-mument, hu ghal kollox irrilevanti I-
mod kif saq u kkontrolla 2-ziemel u jekk osservax jekk le r-
regolamenti jekk dawn huma fatturi fid-determinazzjoni ta’ I-
eventwali responsabbilita;

Il-kelma ‘‘hazen’’ hi tradotta mit-test Ingliz ‘‘with
mischievous discretion’’. Koncett mhux ta’ facli definizzjoni.
II-Professur Sir Anthony Mamo fl-Annotazzjonijiet tieghu fuq
iI-Kodic¢i Kriminali (pages 79 - 80, reprinted 1986) hekk jelabora:
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‘““The question whether a child has acted with discretion
is 2 question of fact about which no legal rules can be laid down.
It depends upon a moral assessment of all the circumstances of
each particular case and it cannot be answered in the affirmative
unless it appears clear that the minor has acted with the
consciousness of the wrongful and unlawful character of his deed,
or, in other words, with a guilty knowledge that he was doing
wrong. The onus of proving this lies naturally on the prosecution
(agra plaintiff), in as much as guilty knowledge is an essential
condition for attaching criminal responsibility to the agent’’;

Hu hekk jikkumenta fuq dan l-artikolu:

“‘Between nine and fourteen years: Even at this age a
minor is still presumed to be incapable of distinguishing between
good and evil and of appreciating the consequences of his acts;
but this presumption 1s no longer conclusive: it may be rebutted
by evidence: for the capacity to commit a crime and contract
guilt, is not so much measured by years and days as by the
strength of the delinquent’s understanding and judgement:
““malitia supplet aetatem’’ (4 Bl. Comm. 23)... A special proof
of mishievous discretion or dicernment must be made: it must
be shown that the minor had the consciousness of the
wrongfulness of his act and of its consequences such consciousness
may be shown, for instance, by the fact that the offender has
been previously convicted of some earlier crime: or even by the
circumstances of the present offence itself for they may afford
distinct proof of a wicked mind (Kenny, p. 50)"’;

Smith and Hogan fit-test ‘‘Criminal Law’’ (6th Edition),
pages 178 et seq. hekk jispjegaw:
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**A child aged not less than ten but under fourteen years
is exempt from criminal responsibility unless the prosecution
prove, not only that he caused an actus reas with mens rea, but
also that he did so with what is traditionally called ‘a mischievous
discretion’. Hale wrote that this involved proof that the child
could ‘discern between good and evil at the time of the offence
committed’ ... Salter J told the jury that they must be satisfied:
‘that when the boy did this he knew what he was doing was wrong
— not merely what was wrong, but what was gravely wrong,
seriously wrong’. This passage was adopted in ‘J M (a minor)
vs Runeckles’ where the court held that it is not necessary to
prove that the child knew that the act was normally wrang; he
must know that it i1s ‘seriously’ wrong in the sense that it is not
merely naughty or mischievous’’;

Dawn il-prinéipji huma riflessi u ribaditi fil-Kodi¢i Civili
fl-Istitut dwar il-kwazi delitti. Infatti skond l-artikolu 1034 tal-
Kap. 16, kull min ghandu l-hsieb ta’ wiehed minuri hu obbligat
ghall-hsara Ii jaghmel il-minuri meta huwa ma jkunx ha I-hsieb
ta’ missier tajjeb ta’ familja biex il-fatt ma jigrix: Culpa in
vigilando. Kif intgal il-konvenut, missier il-minuri, ma huwiex
ged jigi mharrek personalment u b’din il-kawzali. I1-Qorti hi
ghalhekk prekluza milli tikkonsidra l-azzjoni attri¢i f'dan id-dawl.
Skond l-artikolu sussegwenti (1035), it-tfal ta' taht 1-eta ta’ disa’
snin u meta ma jigix ippruvat li mxew bil-hazen, it-tfal ukoll
li ma jkunux ghalqu l-eta ta’ erbatax-il sena, ma humiex
obbligati ghall-hlas tal-hsara maghmula minnhom; |

‘‘L-azzjomi kontra I-minorenni - (meta din tirrikorri)
minhabba responsabbilita diretta tieghu (fil-kaz ta’ tifel bejn id-
disa’ u l-erbatax-il sena jekk ikun provat li agixxa b’hazen) ma
jtellifx hll-persuna danneggata d-dritt li tezercita l-azzjoni kontra
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min ghandu l-hsieb tal-minorenni minhabba r-responsabbilita
diretta tieghu ...”’ (Vol. XXVI, P. II, pg. 92 u Vol. XXXIII,
P.II, pg. 212). Fil-kaz in ezami pero l-atturi ged jagixxu biss
kontra l-minuri kif rapprezentat minn missieru u skarta “‘I-
azzjoni diretta kontra l-missier in bazi tar-responsabbilita
indiretta tieghu li temani min-nuqqas ta’ diligenza’. (Vol.
XXXIX, P. I, pg. 799);

I1-Qort1 taghmel is-segwenti konsiderazzjonijiet:

1. L-artikolu 1035 jippostula bhala konsiderazzjoni sine
qua non, li biex il-minuri bejn id-disa’ u l-erbatax-il sena jigi
meqjus u ritenut responsabbli ghad-danni rizultanti mill-agir
tieghu irid jigi pprovat li mexa b’hagen. Il-principju ghalhekk
fir-rigward tar-responsabbilitd tal-minuri sa erbatax-il sena, hu
(li huma ezenti sakemm ma ssirx din il-prova. Prova li tispetta
i min jagixxi, in kwantu ma jidhirx li n-nuqqas ta’ hazen hu
skuzanti I jrid javanza l-minuri nnifsu jew ir-rapprezentanti
legali tieghu, imma hu element tar-responsabbilita i jrid
jissostanzja l-attur;

2. Ma jidher li hemm l-ebda ‘‘hazen’’ fl-att fih innifsu
ta’ tifel ta’ tnax-il sena li jsuq ziemel. Ma jirrizulta li hu mehtieg
l-ebda permess jew licenzja ta’ xi awtorita, kif hu mehtieg fil-
kaz ta’ vetturi misjuqa b’mutur. Langas jidher li hemm xi
provvediment tal-Kodiéi tal-Pulizija li jivvjeta dan;

3. Ma jirrizultax i iben il-konvenut approprja rubu miz-
ziemel kontra l-volontd ta’ missieru jew in vjolazzjoni ta’ xi

ordni tieghu 11 ma jsuqux;

4. Jirnzulta infatti }-kuntrarju u dana mill-ammissjoni tal-
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konvenut stess. Iz-ziemel inxtara minnu bhala rigal ghat-tifel
~ kwazi hemm l-implikazzjoni li t-tifel kien il-proprjetarju taz-
ziemel. Zgur li kien hu li jirkbu u kien ilu hekk jaghmel iz-Zrnien.
Kien hu i1 jiehu hsiebu u kien johorgu fit-triq bil-kunsens u |-
approvazzjoni ta’ missieru. Zgur li missiery, sa minn meta kellu
ghaxar snin, kien jaf illi ibnu minuri kien qed isuq iz-ziemel u
1i kellu 1-permess tieghu biex jaghmel dan, li ma gie qatt indikat
litl-minuri 1i kien hazin u perikoluz li jsughom. Anzi li kien hekk
naturali i jaghmel;

Mill-fatti allura I-Qorti tista’ tirravviza nuqqas ta’ prudenza
jew ghaqal, kunfidenza zejda jew apprezzament ghal kollox
zbaljat dwar il-kapacita ta’ kontroll tieghu tal-bhima, imma
certament mhux dixxerniment ta’ agir skorrett, hazin jew
malizzjuz da parti tal-minuri. Ma jirrizultax posittivament allura,
l-element ta’ “‘hazen’ 1 trid il-ligi. Dan kuntrarju ghar-
responsabbilita ovvja u mamfesta tal-konvenut missieru, taht
[-artikolu 1034, fuq iécitat, li tirrazenta l-irresponsabbilita;

Dan premess, il-Qorti tikkonkludi illi jirrizulta mankanti
element essenzjali ta’ l-azzjoni in kwantu diretta kontra l-minuri,
kif rapprezentat mill-konvenut, u konsegwentement il-konvenut
ma jistax i1 ritenut responsabbh ghall-hsarat irreklamati mill-
attur, u t-talbiet taghhom, in kwantu huma diretu lejh,
necessarjament iridu jigu michuda;

Jibga’ x’jigi kkonsidrat min kien finalment responsabbli
ghall-incident mertu tal-kawza. Il-perit legali wasal gustament
ghall-konkluzjoni illi din ir-responsabbilita kellha tigi akkollata
lis-sewwieq taz-ziemel, kif verament kienet il-fehma fl-ewwel lok

ta' l-istess atturi, in kwantu huma harrku biss lilu u kien il-
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konvenut litalablit awza Alice Navarro, id-driver
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ta’ 1-Opel. I1-QOorti gieset sewwa l-analizi tal-provi u x-xhieda
prodotti u tagbhel mal-konsiderazzjonijiet li wasslu lill-perit legali
ghall-konkluzjoni tieghu. Tagbel illi fil-provi hemm nuqqas ta’
precizjoni u xi kontradizzjonijiet li setghu kienu evitati, imma
ir ultima analizi u fuq il-bazi tal-probabilitajiet, il-verzjoni tal-
fatti kif graw, moghtija mill-perit legali, tirrizulta li hi l-aktar
wahda verosimili u attendibbli u sorretta mir-rzultanzi
processwali. Hi verzjoni li tiskolpa ghal kollox lill-kjamata fil-
kawza u li effettivament taddebita I-htija lis-sewwieq taz-ziemel.
11-Qorti ser tadotta r-rapport peritali f dan ir-rigward u ma tarax
il-htiega li telabora oltre fuqu;

Ghal dawn il-motivi 1-Qorti tidd¢idi 1-kawza billi:

1. Tiddikjara li l-in¢ident stradali mertu tal-kawza gara
tort tal-minuri u 'dan ir-ngward u limitatament ghalhekk tadotta
r-relazzjoni peritali;

2. Tilga' l-ewwel eécezzjom tal-konvenut u tiddeéidi 1i 1-
ebda responsabbilita legali ma tista’ tigi addebitata lill-minuri
kif rapprezentat mill-konvenut, in kwantu ma jirrikorrix I-

element tal-‘‘hazen’’, rikjest mil-Ligi;

3. Konsegwentement tichad it-talbiet kif dedotti kontra
l-konvenut nomine;

4. Tilga’ l-eécezzjonijiet tal-kjamata fil-kawza illi hi ma
kinitx responsabbli ghas-sinistru;

5. Konsegwentement tichad it-talbiet attri¢i kontra taghha,

L-ispejjez jithallsu mill-atturi. Jibqghu riservati favur l-atturi
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kull dritt ta' azzjoni lilhom spettanti si et quatenus kontra I-
konvenut personalment,
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