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11 ta’ Jannar, 1957
Imhailfin:—
Is-8.T.O. Sir L.A. Camilleri, Kt., LL.D., President;
Onor. Dr. A.]. Montanaro Gauci, C.B.E., K.M,, LL.D.;
Onor, Dr. W. Harding, K. M. B.Litt,, LL.D.

Antonto Cefai versuy Annetta Zahra ne.

Lokazzjoni — Board tal-Kera — “Occupation” — Hanut —
Art. 10(b) tal-Kap. 109
H-frazi “for his own occupation” adoperata fil-Ligi wil-Kera ma ifisvery
necessarjomeni ili s-sid, 1i jhun irid jiehu lura wahe idejk i-fond  tie-
ghu mikei Ll hadd iekor, ikun iridu ghall-abitazzjoni: « {-kelma “oc-
cupation” ma rillimiiax  ghall-abitazzjoni -uzw b jkun irid joghmel
mill-fond meia jiehdu tabt idefh. G Raldagstant, id-dritt tas-sid. i jit-
lob ir-ripreia ' pussess tal-fond tieghu jikkompet! lile mbhux bisy
ki jridie hice julah ghall-abitazzjoni, imna anki meta jridu ghal
skopijiet ohra, bRai ma huwa dak ta hanut.
Komegwentenient, i-talba  tussid  biex jirriprendi |-pussess  tal-fond  ma
wibs estalolu filfann i r-ralba tieehu thun bazare fug il-motiv I
I-feard fridee bicc qutaly hhala hang,

H-Qorti;—Fug ir-rikors ta’ Antonio Cefai quddiem il-
Board li Jirregola -Kera, fejn talab sabiex jiehu lura taht
idejh it-fond 1i jinsab il-Marsa, Balbi Street numru 9, mikri
lill-intimata Zahra nomine, u dan peress li jridu ghalieh, u
offra bhala “alternative accomodation™ il-fond numru 109
Trieq San Pawl, Marsa;

Rat id-decizjoni moghtija minn dak il-Board fit-13 ta’
Ottubru 1956, li biha giet respinta t-talba, bl-ispejjez; wara
i kkunsidra;

Hli 1-Ordinanza XXI tal-1931 wkkontempla zewg kazi
L fihom is-sid jew i-lokatur jista’ jigi awtorizzat mill-Board
biex ma jgeddidx ilkiri tal-fond, u ¢jod, jekk huwa jkun
obligat jaghmel, jew ghandu raguni tajba biex jaghmel, xi
tibdil jew xogholijiet li ma humiex tiswijiet ordinarji (art.
5 Ordinanza citata), u fit-tieni ipotesi kontemplata mill- art.
10 raldstess Ordinanza, (a) jekk l-inkwilin fil-kors tal-kiri
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ta’ gabel ma jkunx hellas puntwalment il-kera li kellu jagh-
ti, jew ikun ghamel hsara hafna fil-fond, jew xort'ofira ma
jkunx ezegwixxa l-kondizzjonijiet tal-kiri, jew ikun uza I-
fond xort'ohra milli ghalliskop 1i lfond kien gie
lilu moghti bkiri, jew ikun issulloka Ifond jew
ittrasferixxa l-kiri minghajr il-kunsens espress ta' sid
il-kkera, u (b) jekk sid il-kera jkun irid il-fond (barra minn
hanut) ghalieh innifsu (“for his own occupation”™), jew ghal
axxendent jew dixxendent tieghu, mid-demm jew bi zwie3,
jew ghal huh jew ghal ohtu, u......... i

1li, ghalkem'm it-test malti jista’ jhalli xi dubju dwar
linterpretazzjoni li ghandha tinghata lillkebmiet “ghalieh
innifsu”, id-diéitura ngliza teskludi assolutament dana
d-duvbiu, u tfisser kif ghandhom jigu nterpretati dawk ii-
kliem. Infatti, it-test ingliz jghid, bl-izjed mod espli¢itu:—
“If the lessor requires the premises (other than a shop) for
his own occupation, etc.”. {l-kelma *‘occupation” ma tis-
tghax, bi-ebda sforz tal-immaginazzioni, tigi estiza ghall-
uzu ta’ fond bhRala hanut: u kieku l-legislatur ried jaghti
dritt izjed estiz lill-lokatur, ma kienx juza }-kelma “occupa-
tion”, imma dik aktar generika “‘for his own use”’;

lii dina }-interpretazzjoni tinsab korroborata mill-pro-
viso tal-istess artikolu 10¢b) éitat, fejn jinghad:— *“That
the existence of alternative accomodation shall not be a
condition for the grant by the Board of permission to re-
cover possession of premises under this paragraph of this
section, where the Board is satisfied, having regard to all
circumstances of the case, including any alternative acco-
modation available for the iandlord or for the tenant, that
gsreater hardship would be caused by refusing permission
for this recovery of possession than by granting it”. Kif
jidher, il-egistatur jitkeflem defiem fug lokkupazzjoni ta’
fond ghall-fini ta’ abitazzjoni, u mhux ghai skopijiet ohra;
u dana huwa evidenti, ghaliex il-ligi ghandha bhala skop
prin¢ipali 1i tirrimedja ghall-inkonvenjenti li jinholqu min-
habba l-iskarsezza ta’ diar ghall-abitazzioni, u mhux ta’
fondi Ii ghandhom destinazzjoni ofira;

11, kif gie rilevat izjed il-fuq u registzat bil-verbal tal-
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15 ta’ Settembru 1956, ir-rikorrent ma jridx il-fond ghall- -
dikupazzjoni tieghu u tal-familja tieghu imma, biex jagh-
miu hanut — dak }i mhux permess milldigi;

Rat ir-rikors tal-imsemmi Antonio Cefai quddiem din
il-Qorti, fejn talab i s-sentenza fuq imsemmija tigj revo-
kata, billi tigi milqugha t-talba tieghu; bl-ispejjez taz-zewg
istanzi hontra l-int'mata nomine;

IKkunsidrat;

IHi i-appellant hassu aggravat bis-sentenza appellata
ghaliex iippretendi li I-Board interpreta hazin id-dispoziz-
zjoni tal-art. 10 (b) tal-Ordinanza XXI tal-1931 (Kap. 109).
billi -kekma “occupation” fit-test ingliz ma ghandhiex ikoil-
ha sipifikat ristrett u limitat biss ghali-abitazzjoni, imma
ghandha jkoltha sinifikat lat, U jestendi ghal kwalunkwe
uzu da parti tas-sid;

Tkkunsidrat;

{4 1-lig; fuq imsemmija (Ordinanza Nru, XXI tal-1931)
hija ta’ natura eééezzjonali, derogatorja ghall-ligi generali,
u ‘bhala tali llimitat id-drittijiet tas-sid u tal-lokatur fil-kazi
fl-istess ligi kontemplati. Dik il-limitazzjoni, perd, ma tis-
tghax tigi estiza jew interpretata estensivament, billi, kif
inghad, dik il-ligi ghandha tigi nterpretata restrittivament,
minhabba n-natura eécezzjonali taghha;

Tili i-¥gi (ant. 9 tibda biex tghid 1i, biex ilHokatur ikun
jista® jirriprendi l-pussess talfond fit-tmiem tal-lokazzioni,
ikollu bzonn il-permess tal-Board; izda jekk ilfond ikun
hanut, dak il-permess ma jigix litu moghti Hlief fil-kaz kon.
templat fl-art. 10 (a) tal-istess ligi. Jinsab ukoll stabbilit 1i
1-Board ghandu jaghti dak il-permess jgkk sid fl4era jkun
irid ilfond ¢barra minn Kanut) ghalieh in-nifsu (“for his
aown occupation” fit-test ingliz), jew ghal axxendent jew
dixxendent teghu, mid-demm jew bi Zwieg, jew ghal huh,
jew ghal ohtu, u......... » .. art, 10 @b). Il-Board irritiena 1
[.kliem “for his own occupation” fit-test ingliz ghandhom
jigu nterpretati fis-sens li dik l-okkupazzjoni tkun mehtiega
ghall-abitazzjoni, u mhux ghal skopijiet ohra;

Ikkunsidrat:
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Illi {-kliem “for his own occupation” ma jfissrux neces-
sarjament ki s-sid ikun irid il-ford ghall-abitazzjoni. Il-kel-
ma “occupation” tfisser “‘the act of taking possession™, u
“occupation, even actual occupation, does not necessarily
mean residence” (Stroud’s Judicial Dictionary, Vol. 3, page
1955}, “Occupant and occupation are always in law taken
for an actual possessor” (ibid. page 1960). Burrows (Words
and Phrases Judicially Defined, Vol. 4, page 12), fuq
I-“occupation of property”, sghid )i “occupation means
that the owner is in actual physical enjoyment of the house,
property or estate, by himself, his agents or servants.
Strictly speaking, occupation by the owner cannot include
the case of subtenants, for the actual occupation is in them.
A limited form of occupation is residence, which invoives
the dwelling for some period of the year on the premises
personally of the owner or his family, or alternatively, at
least, of his domestic servants” (Martin Estates Co. Ltd. v,
Watt & Hunter (1925), N.I. 79, per Moore, L.]. at page 85);

Mill-premess, ghalhdkk, jidher 1i ma hemm ebda dif.
ferenza bejn it-test malti (“ikun irid ilfond ghalieh in-nif-
su’) u t-test ingliz (“for his own occupation™), billi bil-kel-
ma “cccupation” ghandha tiftiehem ir-ripreza ta" pussess
t2.fornd minghajr il-limitazzioni kontenuta fl-interpretaz-
z.oni maghmula bis-sentenza appellata — limitazzioni i
ma tirrizultax mill-ligi, u li ma tistghax tigi estiza blex
izjed tidderoga ghad-drittijiet t#s-sid mhabba n-natura
eccezzjonali tal-istess ligi;

Ikkunsidrat;

I1i, billi din 1-Qorti ma tagbelx mal-interpretazzjoni
kontenuta fis-sentenza appeltata, l-istess sentenza ghandha
tigi revokata, u l-atti jigu rinvijati lill-Board biex jiehu kon-
jizzjoni tat-talba tar-rikorrent Antonio Cefai, ghalkemm
irid #tfond fl-istess rikors imsemmi biex juzah bhala hanut:

Ghaldaqshekk;

Tilga’ l-appell, billi tirrevoka s-sentenza appellata; bl-
ispejjeZ taz-zewg istanzi kontra l-appellata Annetta Zahra;
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U ghail-finijiet fuq indikati tordna li l-atti jigu rinvijati
lill-Board.
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