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L-Attur fittex ghad-danni ghaliex ippretenda illi I-konvenut kien naqas

Jjikkonsenja parti kbira mill-merkanzija u dik :I-part: konsenjata
kienet danneggjata.

L-ewwel Qorti u I-Qorti ta’ I-Appell ezaminaw il-portata u [
implikazzjoni tal-klawsola ta’ ezenzjoni tal-vettural u I-bastiment
fil-kazijiet kontemplati mill-Hague Rules.

[1-Qorti: - Tkkunsidrat:

Dan huwa appell mis-sentenza f'din il-kawza, ta’ -
Onorabbli qorti tal-Kummerc tat-30 ta’ Awissu, 1989, li kienet
tghid hekk:
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“II-Qorti, rat ié-¢itazzjoni i permezz taghha l-attur, wara
li ppremetta - illi huwa kellu pmporta gewwa Malta kwantita
ta’ “‘bath tubs’’ u *‘sanitary vitreous china’” mal-vapur M.V,
Zejtun, proprjeta tas-socjeta konvenuta, illi I-konvenuti nomine
naqsu li jikkunsinnaw l-parti I-kbira ta’ l-imsemmija merkanzija,
u dik il-parti i giet kunsinnata fil-maggor parti taghha kienet
danneggjata u ta’ l-ebda valur kummercjali ghall-attur, li
ghalhekk sofra danni konsiderevoli; illi ghal dawn id-danni kienu
unikament responsabbli I-konvenuti nomine; u peress illi l-attur
hallas ukoll ghal spejjez zejda, inkluz ‘average’, sabiex il-
merkanzija tingieb hawn Malta;

L-istanti talab illi din il-Qorti:

(1) tiddikjara lill-konvenut nomine responsabbli ghad-
danni kollha minnu sofferti, naxxenti min-nuqqgas ta’ merkanzija
jew kunsinna ta’ merkanzija danneggjata, inkluz danni ghal noll
zejjed u ‘average’; (2) tikkundanna lill-konvenuti nomine jhallsuh
is-somma hekk likwidata in linea ta’ danni, bl-ispejjez u
bl-imghaxijiet;

Rat in-nota ta’ l-e¢¢ezzjonijiet tal-konvenuti nomine (fol.
10 tal-process) i biha galu:

(1) illi fl-ewwel lok l-attur iddekada mid-dritt ta’ azzjoni
a tenur ta’ l-artikolu 3(6) tal- Hague Rules 1924, u ta’ l-artikolu
636(¢) tal-Kapitolu 17 tal-Ligijiet ta’ Malta (illum artikolu 544
tal-Kap. 13 tal-Ligijiet ta’ Malta, Ed. Riv ta’ 1-1984); u

(2) illi fil-mertu, u bla pregudizzju ghall-premess, ir-
responsabbilitd ta’ I-e¢¢ipjenti hija limitata a tenur tal-klawsoli
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3, 8 u 9 tal-Polza tal-Karigu;

Rat in-nota ta’ l-eccezzjonijiet ulterjuri tal-konvenuti
nomine, li biha qgalu li, kif mahsub fl-artikclu 4, Rule 2(a) tal-
Hague 1924, huma m’ghandhomx l-ebda responsabbilita ghad-
danni rreklamati mill-attur, billi dawn ma grawx bi htija tal-
vapur jew tal-vettural (fol. 30);

Ikkunsidrat:

Il l-attur importa mill-Italja banjjiet u fajenza ta¢-ceramika
tal-kmamar tal-banju f'zewg ‘containers’ separati u ¢joé 360
banju fil- ‘container’ numru 202031/1, u 714 pakki bl-oggetti ta¢-
¢eramika fil-‘container’ numru 220235/7. Din il-merkanzija giet
stivata fil-‘containers’ mill-ispedituri taghha; u l-‘containers’
tghabbew fuq il-vapur M. V. Zejtun, tas-socjetd konvenuta, fil-
Port ta’ Livorno, fl-Italja, fis-17 ta’ Marzu, 1978. L-ghada, il-
vapur telaq minn Livorno ghal Malta via Tunez, fejn kellu jhoss
xi merkanzija fil-Port ta’ La Goulette u jghabbi merkanazija ohra
minn hemmhekk ghal Malta;

II-vapur wasal f' La Goulette fl-20 tax-xahar. X’hin gie biex
ihott il-merkanzija miil-poppa (il-vapur huwa tat-tip roil-on/roll-
off vessel), instab li I-poppa tal-vapur kienet aktar baxxa mill-
moll bil-konsegwenza li r-rampa kienet pjuttost ftit wiegfa u li
‘stevedores’ ipprotestaw. Ghalhekk, i¢-‘Chief Officer’ tal-vapur
ta ordni biex jigu zvojtati 1-hekk imsejjha “‘aft peak ballast tanks’’
sakemm il-poppa gholiet u r-rampa giet livell mal-moll. Fl-istess
hin i-“‘crew’’ tal-vapur fetah ukoll il-bieb tal-pruwa ghall-
vantilazzjoni tat-"’trailer deck”” minhabba l-gassijiet nocivi
generati mid-diesel tal-vetturi waqt il-hatt, u dana minkejja li
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I-vapur huwa attrezzat b’ ‘‘extractor fans’’ apposta. Sadattant
I-imsemmi uffi¢jal kien ga ta ordnijiet biex imtlew in-‘‘number
5 port and starboard double bottom fresh-water tanks’ u t-°‘3
after peak ballast tanks’’, ghalkemm din l-ahhar ordni ma
jirrizultax jekk gietx esegwita jew le. L-istess ufficjal wara mar
fil-kabina tieghu biex jikkalkula 1-‘‘Loading stability’’, pero ma
ghamilx kalkulazzjonijiet ghat-‘‘trim’ u lanqas iééekja d-
“draught’’ meta l-vapur trakka fil-Port ta’ La Goulette;

Ili gara 11 x’hin gie biex johrog l-ahhar “‘trailer’’ minn
abbord u resaq ghan-nofs tal-port-side fejn kien mghobbi, il-
vapur tilef l-istabilita tieghu u zviluppa “‘list”’ ta’ 10% lejn in-
naha ta’ “port-side’’. Ix-xufier tat-trailer mill-ewwel abbanduna
t-“‘tratler”’, li nqalbet, u bil-possibilita, 11 xi merkanzija ohra
setghet imxiet ukoll lejk dik in-naha. Ghalhekk, inghata l-ordni
li biex jergghu jigu mimlija }-“‘aft peak tanks’'. 12da, billi 1-pruwa
kienet xi pulzieri biss 'il fug minn wi¢¢ il-bahar u 1-bieb taghha
kien miftuh, beda diehel I-ilma, u ma kienx hemm xejn hi jzomm
\-ilma milli jkompli jidhol, u f’kemm ili nghidlek il-vapur inqaleb
fuq gembu u ghereq. Intant, kif intqal fir-rapport ta’ }-Inkjesta
maghmula mill-Acting Registrar of Shipping, Capt. Hughes u
Capt. Pierce, ““Any factor which reduces and eliminates reserve
buoyancy or both, is detrimental to the safety of a vessel. In the
case of stability of the Zejtun, the bow visor and watertight door
being open eliminated the vessel’s reserve buoyancy and the free
entry of water eliminated the vessel’s positive stability”” (fol. 78,
para. 20 tar-rapport). Eventwalment gie ddikjarat ‘‘general
average’’ mis-sidien tal-vapur; |

Illi xi merkanzija, inkluza dik ta’ l-attur, b’danakollu tnizzlet
I-art (naturalment wara li I-vapur rega’ ttella’ fil-wicc), pero I-
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awtoritajiet tal-Port ta’ La Goulette talbu lill-konvenuti nomine
1-“‘containers’’ in kwistjoni ngiebu Malta fit-12 ta’ Apri}, 1978,
fuq il-vapur ‘‘Greymaster™’. Fl-istess gurnata l-ufficjal inkarigat
tas-socjetd konvenuta informa lill-attur li l-merkanzija tieghu
kienet waslet, u i huwa seta’ jmur jirtiraha wara li jhallas in-
noll u l-ispejjez ancillari 1 kienu gew inkorsi, u jipprovdi garanzija
ghall-hlas ta’ 1-avarija. Fil-fatt, I-ghada l-attur ottempera rufiu
ma’ dawn il-kondizzjonijiet, kif qal hu minghajr pregudizzju,
u rtira l-‘container’. Meta l-attur fetahhom, huwa sab 1i I-
merkanzija kienet garrbet hsarat konsiderevali, u avvza lis-socjeta
konvenuta b’dawn il-hsarat permezz ta’ zewg ittri: wahda datata
15 t’April, 1978 {fol. 67 dwar il-hsara fl-oggetti tac-ceramika),
u l-ohra 18 ta’ 1-istess xahar (fol. 68, dwar il-hsara fil-banjijiet);

Il premessi I-fatti tal-kaz, huwa spedjenti li 1-Qorti tghaddi
biex tezamina l-ecéezzjoni ulterjuri tal-konvenuti nomine,
bbazata fuq l-artikolu 4(2)(a) tal-Brussels Convention 1924,
maghrufa bhala I-Hague Rules. Din id-disposizzjoni tal-ligt
tipprovdi hekk: ‘“‘Neither the carrier nor the ship shall be
responsible for loss or damage arising on resulting from:

‘““(a) Act, neglect, or default of the master, marine, pilot,
or the servants of the carrier in the navigation or in the
management of the ship”’;

Il-kelma “‘carrier’’, skond l-istess Convention tinkludi ‘‘the
owner or the charterer who enters into a contract of carriage
with a shipper; liema espressioni mbaghad tapplika ghal
““contracts of carriage covered by a bill of lading or similar
document of title (Article 1):



382 IT-TIENI PARTI

Illi b’tezi tal-konvenuti nomine hija fis-sens i s-socjeta
minnhom rapprezentata, bhala I-vettura) u proprjetarju tal-vapur
M.V. Zejtun, mhix responsabbli, ghad-danni (inkluzi xi
nugqqasijiet fil-merkanzija, li fil-fatt perd ma jidhirx Ii kien hemm)
reklamati mill-attur, billi dak li gara kien rizultat ta’ negligenza,
kif sancita fl-artikolu 4(2)(a) tal-Hague Rules, “‘in the
management of the ship”’. Huma jikkontendu li f'dan il-kaz ma
kienx hemm dak li jissejjah ‘‘want of care of cargo’’, imma kien
hemm ‘*want of care of the vessel indirectly affecting the cargo”’,
u ghalhekk I-armatur mhuwiex responsabbli ghall-hsarat i
garrbet 1l-merkanzija;

Illi t-tezi ta’ 1-attur hija fis-sens li -kawza hija bbazata mhux
fuq negligenza jew nuqqas “‘in the navigation or management
of the ship’’, imma fuq id-dover strett tal-vapur naxxenti mill-
artikolu 3(1)2) tal-Hague Rules. Ir-regola numru 1 ta’ l-artikolu
tipprovdi, ghal dak li huwa rilevnati ghall-kaz, illi ‘“The carrier
shall be bound before and at the beginning of the voyage to
exercise due diligence to make the ship seaworthy’’. Filwaqt hi
r-Regola 2 tipprovdi li ““Subject to the provisions of Article 4,
the carrier shall properly and carefully load, handle, stow, carry,
keep, care for, and discharge the goods carried”’. Huwa
jikkoncendi li l-pern tad-disgrazzja kien ‘‘l-instabilitd’’ tal-vapur
minhabba ‘loading’ u ‘stowage’ hazin tal-merkanzija u li b'hekk
il-vapur ma kienx ‘sea worthy’ *’. L-attur jibbaza ruhu fuq dak
li hemm fil-paragrafu 28 tar-rapport ta’ 1-Inkjesta (fol. 79), u
¢jot ““In Tunisia the Zejtun was in a tender state of stability
because of a heavy top load and a near empty lower load; the
ship was also loaded twenty tonnes heavier on the port side.
When the last Tunis trailer was moved from the star board side,
to the centreline, the centre of gravity shifted to port and the
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ship developed a lis* to this side’’. L-obbligu tal-vettural li jzomm
il-vapur ‘sea worthy’ thmkien ma’ l-obbligu l-iehor tieghu
naxxenti mir-Regula numru 2 ta’ l-artikolu 3, hawn fuq
riprodotta, ‘‘jeghlbu distinzjonijiet rigward il-‘management of
the ship’;

[I-Qorti tikkommenda Iill-Avukati taz-zewg partijict ghan-
noti savji, eruditi u studjati taghhom; perd I-mod serju kif
esponew l-argument: taghhom poggewha [’ qgaghda tassew difficli
biex tasal ghall-konkluzjoni finali taghha. lzda wara Iy ghamlet
ir-riflessjonijiet segwenti, tinklina li taghel aktar mat-tezi tal-
konvenuti nomine. Infatti:

(1) Mill-kumpless tal-provi, u b’mod partikulari mir-
rapporti esibiti, ma jirrizultax li l-vapur ma kienx ‘sea worthy’,
u d-disposizzjonijiet tar-Regula 1 ta’ l-artikolu 3 tal-Hague Rules
ma gew bl-ebda mod vjolati. Tant hu hekk li fir-rapport taghhom
Vine, Abel & Harrold Ltd, ‘Consulting Engineers and Marine
Surveyors’, jghidu (fol. 87), *'it is our opinion that the vessel
was stable at the time of departure as no listing was reported
at departure, during the passage on arrival, and the discharge
of cargo with avertical centre of gravity above the vessel's
transvers metacente could only improve the condition existing
upon arrival’’; u aktar ’il fuq fir-rapport taghhom ighidu wkoll
li “‘it must be accepted that the stability was satisfactory’’. Issir
hawnhekk riferenza ghal dak li qalet il-Kummissjoni ta’ inkjesta
f’para. 20 tar-rapport, hawn fuq riprodotta dwar kif il-vapur
tilef l-istabilitd minhabba d-dhul ta’ l-ilma,;

{2) Huwa veru li fuq il-port side il-vapur kien mghobbi
20 tonnes aktar, u ghalhekk mac-¢aqliq ta’ l-ahhar ‘trarler’ Ii
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kien se jinzel minn abbord saret dik is-‘‘sudden change in stabdity
condition”’. Perd il-list li l-vapur garrab b’dik is-‘‘sudden
change’’ ma jidhirx li kienet allarmanti fiha nfisha, u gara li gara
ghaliex il-bahrin kienu negligenti fl-operat taghhom meta fethu
I-bibien tal-pruwa filwaqt li t-trailer deck kien ftit pulzieri biss
’il fug minn wicé l-ilma; u din kienet il-kawza determinanti tad-
dizgrazzja ghaliex ma’ l-ewwel ¢aqliga tal-vapur dahal l-ilma
b’mod inkontrollabli minn dik in-naha li kkawza li l-vapur
jingaleb u jeghreq. Tant hu hekk li nsibu fil-paragrafu 26 tar-

rapport ta’ l-inkjesta (fol. 78) i *“if the bow visor and watertight
door had remained closed, water would not have entered and

the vessel would not have capsized however despite extractor
fans stevedores will not work in enclosed areas subject to excessive
vehicle diesel fumes’’;

(3) Fir-rapport taghhom Vine, Abel & Harrold Ltd,
jghidu wkoll hekk: ‘“We do not consider that criticism can be

levelled at the vessel for stowing Tunis cargo at the aft end of
the garage deck’ u “‘it is apparent that the discharge of cargo
at Tunis improved the conditions of the vessel’s stability’’;

(4) Vine, Abel & Harrold jghidu wkoll li hekk:

““The crew can, in our opinion, be criticised for opening
the bow door allegedly for ventilation purposes, although an
adequate forced ventilation system is fitted, and then apparently
neglecting to monitor the trim of the vessel as discharge
progressed, although they were aware that, upon commencement
of discharge, the forward ramp was only inches above the water”’.
I1-Qorti tagbel ghal kollox ma’ din l-osservazzjoni tenut kont
li l-merkanzija ghal Tunez kienet fuq in-naha ta’” wara, u kwindi
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I-poppa kienet m'stennija li tkompli tehfief u toghla 1zjed mal-
progress tal-hatt tal-merkanzija, bil-konsegwenza natural I 1-
pruwa titbaxxa izjed. Ghalhekk, jidher li huwa korrett dak li
osserva l-avukat tal-konvenuti fin-nota tad-dizgrazzja ma kinitx
stivar hazin tal-merkanzija, imma ‘management’ hazin tal-vapur
li minhabba fih il-merkanzija sofriet indirettament;

(5) Fl-ahharnett fil-fehma tal-Qorti d-disposizzjonijiet tar-
Regula 2 ta’ l-artikolu 3 ghandhom i¢edu ghal dawk tar-Regula
2 ta’ artikolu 4, kemm-il darba jigi ppruvat li kien hemm
negligenza da parti tal-‘‘crew’’ tal-vapur ‘‘in the management
of the ship”’, kif indubbjament kien hermm 'dan il-kaz;

Ili mill-premess jitnissel li I-ec¢ezzjoni ulterjuri tal-konvenuti
nomine hija sostenibbli; u konsegwentement l-ewwel talba attrici
ghandha tigi michuda u l-istess iz-zewg talbiet l-ohra li huma
konsegwenzjali u dipendenti fuq I-esitu ta’ l-ewwel talba. Perd
minhabba d-diffikulta li kien jipprezenta l-kaz, hu ekwu li jkun
hemm temperament fil-kamp ta’ l-1spejjez;

Ghal dawn il-motivi:

Tiddecidi billi tilga’ l-eécezzjoni ulterjuri tal-konvenun
nomine, tiddikjara lill-istess konvenuti bhala proprjetarji tal-
vapur mhumiex responsabbli ghad-danni sofferti mill-vapur, u
konsegwentement tichad it-talbiet attnici;

L-ispejjez jibqghu bla taxxa bejn il-partijiet’’;

L-appell ta’ l-attur jillamenta illi s-sentenza appellata accettat
u qaghdet fug dak li nkiteb minn Vine, Abel & Harrold Ltd
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~ Consulting Engineers and Marine Surveyors - fil-31 ta’
Awissu, 1979, fl-ittra taghhom li fotokopja taghha giet esebita
bhala dokument JF1 aktar milli fuq dak Ii hemm fir-rapport tal-
““Commission of Enquiry’’ - dokument PSI1, liema
kummissjoni kienet komposta mill-Agent Registratur tal-
Bastimenti, u mill-Kaptani tal-Bahar, Hughes u Pierce. Anzi,
l-attur jissottometti illi s-sentenza appellata aktar milli gaghdet
fuq il-kontenut ta’ l-ittra, injorat dak L1 rrapportat
il-Kummissjoni;

Preliminarjament ghandu jinghad illi I-mod kif dawn 1z-
zewg dokumenti sabu ruhhom f’dan il-process huwa ghal kollox,
mhux biss inortodoss, imma addirittura kontra kull regoli
proc¢edurali i hemm fil-Kap. 12 u dan huwa metodu perikoluz.
L-ewwel Onorabbli Qorti perd accettat dawn il-**provi”

presumibbilment ghaliex il-partijiet ftehmu li jipprocedu b’dak
il-mod u ma jikkontestawx I-istess dokumenti, l-ammissibbilita
taghhom u, konsegwentement, ghal dak li jista’ jiswa u fejn jiswa,
il-kontenut taghhom, speéjalment ghal dak li huwa l-provi
““teknici’’ }i skond il-procedura kelthom isiru permezz ta’ perizja
teknika; u/jew, almenu r-rapport tal-Kummissjoni ta’ Inkjesta
kellu jigi pprezentat fil-forma i trid il-ligg - debitament
awtentikat, — (art. 636 Kap. 12). Fi¢-cirkostanzi, din il-Qorti
ma tistax taghmel hag’ohra hlief li ta¢¢etta dawn id-dokumenti
bhala li jippruvaw dak li jikkontjenu;

Il-partijiet qablu li skond il-polza ta’ karigu, il-kwistjoni hija
rregolata minn dawk li huma msejhin ¢ The Hague Rules’’ skond

l-ahhar edizzjoni taghhom - il-Protokoll ta’ Brussell ta’ 1-1968;

L-attur, min-naha tieghu ged jinvoka s-sub-artikolu 2 ta’
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l-artikolu II1 li jisiabbilixxi illi:

“Subject to the provisions of Article IV, the carrier shall
properly and carefully load, handle, stow, carry, keep, care for,

and discharge the goods carried’

wagqt illi I-kumpanija konvenuta qieghda topponi l-ezenzjoni li
hemm fis-subartikolu 2a ta’ l-artikelu IV:

““Neither the carrier nor the ship shall be responsible for
loss or damage arising or resulting from -

(a) Act, neglect, or default of the master, mariner, piot
or the servants of the carrier in the navigation or in the
management of the ship™;

Id-dannu 11 sofriet il-merkanzija ta’ l-attur, kien il-
konsegwenza ta’ dan il-fatt: - Meta l-bastiment dahal fil-port
ta’ Tunez u billi ried ihostt il-‘‘containers’’ u “‘trailers’’ min-
naha tal-poppa, meta r-rampa tal-moll irrizultat ghola mil-bokka
tal-bastiment, ¢-“‘Chief Officer’’ ordna li jizvojtaw |- *‘aft peak
ballast tanks’’. Meta din il-manuvra saret, il-poppa gholiet u
tbaxxiet il-pruwa. Il-bieb u l-viziera jew visor tal-pruwa nfethu.
mill-membri ta’ 1-ekwipagg ghall-ventilazzjoni u billi l-pruwa
kienet ma’ wicé il-bahar, beda diehel l-ilma. Meta l-ahhar
“tratler’’ li kellu jitnizzel Tunez, irmunkawh min-naha tal-lemin
tal-bastiment (starboard) feyn kien stivat, gha¢-éentru, biex jinzel
l-art, il-bastiment iggenneb ghal fuq ix-xellug, u billi I-viziera
tal-pruwa kienet infethet, beda dichel aktar ilma, xi merkanzija
stivata tgerbet ukoll lejn ix-xellug u 1-bastiment, inqaleb fuq ix-
xellug tieghu u ghereq;
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Ghal dawn il-fatti, il-kumpanija tghid i m’ghandhiex
tirrigpondi ghaliex dak §i gara kien effett ta’ ‘‘mismanagement’’
ta’ l-ufficjali u 1-*‘impjegati taghha u ta’ dan hija m’ghandhiex
tirrispondi skond il-kuntratt ta’ nolegg kif tghid il-polza ta’ karigu
li tinvoka i-Hague Rules li fosthom hemm I-e¢c¢ezzjoni msemmija

— artikolu IV(2)(a);

Meta tigi kkonsultata d-duttrina estera kif ukoll is-sentenzi
tal-qrati esteri ~ specjalment inglizi — fuq is-sinjifikat preciz
ta’ din l-esenzjoni tar-responsabbilita tal-vettural u tal-bastiment
— wiehed jifhem ghaliex l-ewwel Onorabbli Qorti esprimiet id-
diffikultajiet li ltaqghet maghhom;

Din i-Qorti kkonsultat prin¢ipalment - “‘Carriage of
Goods by Sea’’ - ta’ E.R. Hardy Ivamy - 12th Edition,
Butterworths 1985; “‘Casebook on Carriage by Sea’’ ta’ l-istess
awtur - 6th Edition - Lloyd’s of London Press Ltd — 1985;
u ‘‘Chorley & Giles’ Shipping Law’’ ta’ N.]J.]. Gaskell, C.
Debattista u K.J. Swatton — 8th Edition - Pitman, 1987 -
permezz ta’ komunikazzjoni diretta mac-¢entru kurnpjuterizzat
tal-gurisprudenza ta’ Ruma - anki, il-gursiprudenza taljana
fil-materja — u jidher illi I-prinéipji preéizi li wiched ghandu
jagbad biex jasal ghal soluzzjonijiet sodisfacenti, ghadhom
pjuttost fluwidi;

Hekk, per ezempju, dak li hemm distillat fl-imsemmi
Chorley & Giles’ Shipping Law — p. 204 — bhala principju
assodat:

“In principle, therefore, no act neglect or default can be
covered by this clause unless it is one touching solely the safety
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of the ship and not directly or indirectly the preservation of the
cargo’’;

A bazi ta’ dan il-*‘prin¢ipju’’ dak kollu li, mill-fatti esposti,
sar hazin mid-diversi impjegati tal-kumpanija konvenuta laqgat
u effettwa s-sigurta u l-inkolumit tal-bastiment, u, inkwantu
ntlagat il-bastiment, il-karigu ta’ fuqu sofra hsara. Issa bilfors
irid jigi osservat illi apparentement - kif gie espress il-principju
kkwotat — il-koncetti jirrizultaw konfuzi ghaliex kif inhuwa
possibbli li tixxindi kommissjoni jew l-ommissjoni ta’ xi membru
ta’ l-ekwipagg li tolqot biss (solely) 1s-sigurta tal-bastiment mill-
effetti diretti jew indiretti li dik il-kommissjoni jew ommissjoni
ghandha fuq il-karigu? Ghaliex biex dak l-att, jew atti, jkunu
rilevanti, bilfors ikunu direttament jew indirettament ikkawzaw
dannu fil-karigu, ghaliex altrimenti, m’humiex rilevanti, anzi
jibgghu kempletament barra mill-kontroversja;

Qabel ma jaslu ghal dan il-“‘prin¢ipyu’’ l-awturi ta’ l-istess
ktieb piktbu:

““‘Here the words ‘‘management of the ship’’ have given
rise to important litigation. The difficulty of this clause lies in
the fact that so many things are done on a ship in the course

of her voyage that it is sometimes not easy to say whether any
one act was done in the course of the management of the ship.

We might derive some guidance from the consideration that the
immunities gramted to the carrier under the Hague - Vishy
Rules concern only the transport and not the storekeeper
aspect of the carriage’’;

Perd anki dan, m"huwiex sodisfacenti ghaliex il-klawsola:
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“In the navigation or in the management of the ship”’

ma tistax ma testendix ezenzjoni mir-responsabbilita ghad-danni
lill-karigu, ikkawzat mill-ispostament ta’ merkanzija, necessitata
minn Xi incident tan-navigazzjoni u ordnata mill-kaptan; I-
““istorekeeper aspect of the carriage’’ {'din l-ipotesi hija milquta
wkoll;

Huwa minnu illi s-sentenza fil-kawza '‘Gosse Millard vs
Canadian Government Merchant Marine”’ (A.C. 223, 1929)
tillustra I-kuncett illi - (kif jinghad fin-Nota ta’ Osservazzjonijiet
tal-kumpanija - fol. 51) is-sid tal-bastiment huwa responsabbli
ghad-danni u mhux ezentat bir-regola - fkaz fejn meta
bastiment waqaf { port u l-ekwipagg ma hax hsieb li jaghlaq |-
istiva, biex l-ekwipagg ikun jista’ jidhol u johrog b’aktar liberta,
u dahlet ix-xita u kkagunat hsara fil-karigu; — perd, dak li hemm
ikkwotat mis-sentenza ma jwassalx fit-tul:

““but if the negligence is not negligence toward the ship,
but only negligent failure to use the apparatus of the ship for
the protection of the cargo, the ship is not relieved’’;

ghaliex b’daqshekk, din l-interpretazzjoni tal-klawsola

** ‘Management of the ship’ does not go much, if at all,
beyond navigation. It certainly does not include storage’’.

kif huwa nnutat {'Chorley & Giles (ibid);

Fis-sentenza Foreman vs Federal Steam Navigation Co.
(K.B. 424, 1928) l-ekwipagg kien negligenti u ma hax hsieb 1-
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apparat tar-ra’freddament u allura s-sid tal-bastiment kien
responsabbli ghad-danm 1i sofriet il-merkanzija ghaliex in-
negligenza ma kellha x’tagqsam xejn mad-direzzjoni u n-
navigazzjoni tal-bastiment;

Ivamy fil-**Carriage of Goods by Sea’” isemnmi xi1 kazijiet
(pagnt 174 -178) fejn in-negligenza ta’ l-ekwipagg ma
eskludietx ir-responsabbilita ghad-danni tal-bastiment u sidu,
~ imma huma kollha kazijiet antiki — qabel 1-1924 meta twieldu
I-Hague Rules;

II-konkluzjoni 1i ghalhekk jidher li 1-Qorti ghandha tasal
ghaliha rigward dak li ghamel l-ekwipagg biex il-bastiment
inqaleb, u b’hekk il-merkanzija li kien hemam go fih sofriet hsara
— hija li kumpanija konvenuta hija ezenti mir-responsabbilita
ghaliex dawk il-misfatti, dik in-negligenza, grat fil-kwadru tad-
direzzjoni jew gwida tal-bastiment, - billi kollox beda meta
nghatat l-ordni biex jitbattlu l-kontenituri ta’ l-ilma li jservu ta’
savorra taht il-poppa, sabiex din toghla u tigi fil-livell tal-moll.
Minn dan il-murment 'il quddiem kien hemim katina ta’ misfatti
u negligenzi li wasslu biex il-bastiment jinqaleb fuq ix-xellug
tieghu u jeghreq;

L-attur perd, jimputa r-responsabbilita lill-k.umpanija fuq
bazi ohra wkoll. Fuq l-obbligu impost mill-artikolu I1I{2) - Ii
l-vettural kellu bid-diligenza dovuta jistiva u jisbarka I-

merkanzija minn fuq il-bastiment u li huwa nagas minn dan id-
dover billi: -

“‘the upper deck had been loaded 20 tonnes heavy on the
port side. When the fast container on a trailer in the trailer deck,
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was towed from the starboard side towards the centreline for the
runout to the stem ramp, the vessel took a list to port™’;

L-attur jirraviza nuqqgas ta’ diligenza fl-istivar tal-
merkanzija ghaliex inkwantu fuq il-lemin tal-bastiment kien
hemm 20 tunnellata aktar milli kien hemm fuq ix-xellug, mentr
d-diligenza titlob ekwilibriju bejn iz-zewg nahat; u li meta kien
hernm dan in-nuqqas ta’ ekwilibriju fl-istiva, anki l-iskarigar kellu
jsir b'diligenza tali hi ma jippermettix ““listing’’ tal-bastiment
meta tibda tinhatt il-merkanzija - t-‘‘trailers’’ min-naha
jittiehdu ghan-nofs, ghaliex b’hekk il-piz ma baqax distribwit
ugwalment fuq iz-zewg nahat tal-bastiment;

11-Qorti mill-provi hadet l-impressjoni 1i kien hemm tliet
fatturi li kkontribwew ghal dak li gara:

(a) il-fatt i thattlu t-tankijiet tas-savorra tal-poppa b’mod
illi I-pruwa nizlet ghal-livell ta’ ilma;

{b) 1illi i-ekwilibriju tal-bastiment kien kompromess billi
20 tunnellata aktar kienu stivati fug naha wahda tal-bastiment
u meta tnehha l-ahhar ‘“‘container’’ min-naha, dak it-toqo! fuq
naha wahda ma kollux aktar x’jikkompensah fuq in-naha 1-ohra
u l-bastiment ixxagleb fuq in-naha ta’ dak il-piz h kien ged
jizbilan¢jah;

(¢) billil-viziera tal-pruwa kienet infethet, meta I-bastiment
ixagleb fuq il-lemin, I-ilma beda diehel ghal fuq dik in-naha
minghajr xkiel u t-toqol ta’ 1-ilma, ta 1-“‘colpo di grazja’’ - 1-
bastiment inqaleb kompletament fuq il-lemin u ghereq;
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L-istivar zbilai.¢jat, wahdu, seta’ ma kienx determinanti,
imma mbaghad fi¢-cirkostanzi kollha tal-mument, l-iskarigar
ma kienx maghmul b’dik id-diligenza Ii dawk i¢-¢irkostanzi kienu
jirrikjedu u dan U-fattur, allura, nkwantu ma huwiex ezentat
mill-esigenzi ta’ direzzjoni jew navigazzjoni tal-bastiment, huwa
attribwibbli ghall-vettural, ghaliex almenu parti mill-hsara Ii
sofriet il-merkanzija ta’ I-attur, giet ikkawzata min-nugqas ta’
prudenza fl-istivar u fl-iskarigar tal-merkanzija. L-istivar ta’ 20

tunnellata zejda fuq naha wahda kienet tollerabbli sakemm kollox
kien miexi normalment, imma meta ssopravvenew il-fatturi I-

ohra li ssemmew, il-hatt tal-merkanzija kellu jsir b’'mod illi I-
1istabbilita tal-bastiment ma tigix kompromessa. - L-izbilan¢
tollerabbli, it-tankijiet svuotati taht il-poppa, il-pruwa i nizlet
ghal tlett pulzieri biss fugq wicc il-bahar, l-ac¢entwazzjoni ta’ |-
izbilan¢ meta bdew jinhargu t-“‘trailers’” stivati fuq in-naha 1-
ohra tal-bastiment u l-konsegwenti aécentwazzjoni ta’ bilang,
huma ¢irkostanzi kumulattivi li ghalihom il-vettural kellu jilga’
b’diligenza u prudenza. U billi ghal dan in-nuqqas, skond I-
artikolu III(2) il-vettural ghandu jirmspondi, il-konkluzjoni,
infraskritta tidher necessarja;

Ghalhekk il-Qorti thoss li dan in-nuqgas ta’ diligenza
kkontribwiet ghall-hsara 1i bata 1-attur, u dan ifisser illi [-attur
ghandu jbati Zewg terzi (%) mid-danni li huwa sofra u huwa
intitolat li jigi rizaréit ghat-terz (%) l-ichor mill-kumpanija
konvenuta;

Ghal dawn ir-ragunipiet din il-Qorti qieghda tirregola dan
I-appell billi tikkunsidra li I-kumpanija konvenuta responsabbli
biex tirrizarcixxi terz mid-danni sofferti fil-merkanzija ta’ }-atrur

— u ged tibghat lura !-atti lill-Onorabbli Qorti tal-Kummer¢
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ghall-kontinwazzjoni tat-trattazzjoni tal-kawza;

L-ispejjez - fic-cirkostanzi, minhabba l-kumplessita tal-
kwistjonijiet guridici, jibqghu bla taxxa bejn il-partijiet.
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