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29 ta’ Novembru, 1958
Imhallef -—
Onor. Dr. W. Hardimg, K.M., B.Litt., LL.D.
Avukat Dr. Joseph Desira Butigieg
Dersus
Emmanueie Cossaj et.
Libeli — Appell — Prova — Digriet Interiokutorju —
Dikument! — “Innuendo” — Kompensarzjon! — “Animus
Eztorquendi” — Rinunxja — Art, 427(4) u 436 tal-Kap. 12.

Ghalkemm fir-rikors tal-appell ma jkunx hemm appell sped fiku
niinn digriet li bik #-Qorti V'Isfel irrespingiet prova offerta
guddiem dik il-Qorli, eppure dak l-appell hu ammizs Dbl;
ghaliex, b'liM, 1-app=ll Hi-meritu jinkludi anki [-appell minn
digriet inlerlokutorfu.

B'dan kollu. jekk ‘l-prova giet offerta meta l-kawia kienet ga
ghas-sentenza, anzi propriu fl-istess jum U ik giel moghiifa
s-senlenza, ma jistaxr jinghad U l-prova glet mill-Kiwwel
Qorti illegalmend respinta; ghax it-tratiazzjond kienet kon-
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kiuza: mollo pi% jekk ma jdhers U dik d-prova kienet in-
ascessibbli sq dak inhar, jew i ma selghelxr tigi prokurata
gabel. Ghaldagstant dik #-prova mhix productdbii -
appell, ank’ jekk tkun tikkonsisti fl-eiibizzjoni te’ doku-
ment.

F'materja ta’ libell, verament mhuz importanti i wiched jara
rkellu frasuy min kiteb artikoly ngurjui Pgurnal, ghax
I-importanti hu li wiehed jara r’jithem it-dittadin ordinarju
ta’ “ntelligenza normali meta jaqra l-arlikolu nkriminat.
Imma, mill-bandg l-ohra, wiched phandu jara fekk l-arti-
kolu nkriminat huwier verament{ ingurful kif jippreiend!
I-kwerelant. Jekk I-artikolu hu ambigwu, ¢ mhux tali [
netessarjament ghandu johrog minnu I-“innuendo” l Jrd
firrikave I-kwerelant, ma ghandur jigi r'tenut l dak I-“in-
nuendo” rrizulta; u aqllura wieked ghandu jara jekk 1-arti-
kolu huwiex ingurjuz fil-kumplament tieghu. U jekk frri-
sultaw ingurji okra, dawn jistghu jigu dikjarati eliminali
bil-kompensazzjoni, jekk ikun il-kas, jew bl-“an mus retor-
quend®.

Jekk il-kwerelat kien ga istitwirra procediment konira l-kwere-
lant ghali-ingurja dedoita b’kompensazzioni, u dak #-pro-
éed ment kien spicea billi l-kwerelat, issa kwerelant, pie
liberal ghax il-kwerelant, issa kwerelat, ma deherzr, ¥ ma
jidherx li dak in-nuggas ta’ dehra kien dovut ghall-fatt M
I-kwerelant, issa kwerelat. ried jirrinunzia ghall-azzjont,

vdagshekk hu mgq fitlefx id-dritt 1 j ddedudi bdifita tieghu
ii hu ma kelluxr l-intenzfoni Ui iinguria, immae dik B Jirr'!-
baiti I-ingurja Ii sofra.

Ti-Qorti:— Rat ié-éitazzjoni maghmula mill-Pulizija
quddiem il-Qorti Kriminali tal-Magistrati ta' Malta fuq tal-
ba tal-Avukat Joseph Desira Butigieg, talli fin-numru 832
tal-gurnal “Is-Sebh”, li jgib id-data tat-23 ta’ Gunju 1958,
Emmanueie Cossai, Joseph Micallef Stafrace, P.L. fil-
kwalitd tieghu ta’ editur ta’ “Is-Sebh”, u Reginsld Mlller,
fil-kwalita tieghu ta’ stampatur ta’' is-“Sebh”, infurjaw
iill-kwerelant per mezz ta’ artikolu ntitolat “Cossaj jirris-
pondi”, li jibda fl-ewwel kolonna tal-hames pagina u jispi¢és

fi-ahhar kolonna tal-pagina sitta tal-imsemmi- numru- ta'
“Is-Sebh’’;
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Rat il-verbal li bih l-imputat Reginald Miller eé¢éepixxa
i huwa ma kellu ebda konjizzjoni tal-artikolu qabel gie
stampat;

Rat i'-verbal li bih il-kwerelant irrinunzja ghall-kwe-
rela in kwantu diretta kontra Reginald Miller;

Rat id-digriet tal-Ewwel Qorti, li bih, in vista tar-ri-
nunzja tal-kwerelant a favur ta’ Reginal Miller, iddikjarat
il-proéediment ghar-rigward tieghu ezawrit;

Omissis;

Rat il-verbal li bih il-kwerelat J. Micallef Stafrace P.L.,
ammetta li hu l-editur ta' “is-Sebh”;

Rat il-gurnal “Malta Taghna” nru. 125 tas-7 ta' Gunju
1958, ezibit mill-kwerelat Cossai huwa u jixhed;

Rat is-sentenza ta' dik il-Qorti tas-16 ta’ Ottubru
1958, li biha lliberat lill-kwerelati Cossai u P.L. J. Micallef
Stafrace mill-imputazzjoni migjuba kontra taghhom, u
ordnat li l-ispejjez jithallsu mill-kwerelant; wara li dik il-
Qorti kkunsidrat;

Il-kwere'ant fid-depoZizzjoni tieghu qal 1i huwa hass
ruhu ngurijat bl-artikolu in lkwistjoni, u speé¢jalment urta
ruliu ghall-paragrafu ta'.qabel l-ahhar fil-pag. (6}. Skond
il-kwerelant, f’dan l-artikolu huwa jsib li giet attribwita
iilu akkuza ta' sodomija. Meta kien student, kompla jghid
il-kwerelant, shabu l-istudenti kienu iji¢éajtaw mieghu li
huwa kien sodomista, ghax hu kien jimxi fuq il-ponot ta'
subghajh;

Qabel xein, huwa xieraq 1li wiehed jezamina dan il-
naragrafu, li fih il-kwerelant isih l-akkuza ta' sodomiia.
Dan il-paragrafu huwa dan:-- “Ghandu gosti strambi.
Pronrju Desira Butigieg iseifah li'i “tipacé abbjett”! Xi
Fadd galilna ' dan Desira Butigieg kellu xi gosti strambi.
Ma kontx tant kurjuz li nistagsi x'setghu kienu; imma min
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din l-informazzjoni, jekk inhija vera, iddedudejt li anki
jista' jkollu d-delizzju stramb L l-mirja l du dedar
jippreferihom imdendla b'wi¢éhom lejn il-hajt...

“Nahseb hekk”, ikompli jghid il- u  susseg-
wenti, u li huwa l-ahhar paragrafu m in kwiat-
joni, “ghaliex kieku dan is-simpatiku avukat seta’ aktarx
Jikkontempla b'liema gmiel, b'liema genjalitd u dmhng}::.lk.
huwa mghoni t-tip tieghu delikat, igur li kien Jipgrovn.
huwa possibbli, isejjah'i xi haga aghar minn tipaéé abb-

jett”;

Ghar-rigward ta' dawn il-paragrafl, il-kwerelat Joseph
Micallef Stafrace, xehed li huwa ma fehemx li f'dan’ il-
paragrafu kien hemm aklkuZa ta’ sodomija, deherlu li kien
spedi ta’ tghajjira bejn in-nisa, bhal dik li tghid lill-ohra
“mur ara wittek fit-mera”. Huwa ssuspetta li bejn ilkwe-
relant u l-kwerelat Cossm kien hemm xi haga bejniethom
li jifmuha huma biss, imma qatt ma ghaddietlu minn rasu
l-akkuza ta’ aodo:m:,a,

H-kwerelat Cossai gal li, meta huwa kiteb dan il-
paragrafu, huwa ma riedx jattribwixxi lill-kwerelant l-ak-
kuZa ta’' sodomija, u ma kienx jaf bid-¢ajta 4 lill-kwere-
lant, waqt N kien fl-Universitd, shabu bid-¢ajt kienu jat-
tribwilu din l-akkuza. Huwa dak il-paragrafu kitbu ﬁl-

sens ta’ min, wara li jigi mghajjar ikrah, w
min ghajru “mur ars wic¢éek fil-mera!” Lilu

abbjett, u hu ghajru bil-mers, billi ried ji pondieh
ihares fil-mera u jara minn huwa;

Ikkunsidrat;

Verament mhux importanti li wiehed jara x'kellhom
f'rashom il-kwerelati meta l-artikolu in kwistjoni gie mik-
tub u stampat, imms l-importantt huwa li wiched jara
x'jithem i¢-¢ittadin ordinarju, ta’ intellifenza normali,
meta jagra l-artikolu in kwistjoni. Dan il-prinéipju #ie
rikonoxxut mill-Qorti Kriminali tai-Maestd Taghha r-Re-
gina, Sedi tal-Appell. fis-sentenza taghha tal-15 ta’ Gunju
1957. in re “Wenzu De Brincat vs. Dr, Carmelo Caruana”,
fein inghad illi |-gudikant ghandu jara x'inhu dak 1j jlthem
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ragjonevolment bl-artikolu l-qarrej ta' intellifenza ordi-
narja, u li ééitat 1-Odgers (Libel and Slander, p. 93), li
jghid:— “The question therefore is always how were the
words understood by those to whom they were originally
published. We must assume that they were persons of
ordinary intelligence. We must assume, too, that they
gave the ordinary words their ordinary meaning, to local...
phrases their local... meaning. That being e, what
mga’.g‘i’ng did the whole passage convey to an unbiassed
min 'ID

Issa huwa éert li minn ezami akkurat tal-artikolu in
kwistjoni wiehed ma jsibx fih li lill-kwerelant giet mitfuha
l-akku?a li huwa sodomista. Il-fatt 1i f-artikolu jinghad li
l-kwerelant ghandu gosti strambi, u li fid-dar huwa jhobb
izomm il-mirja b'wi¢¢hom lejn il-hajt, ma jfisserx nedessar-
jament li huwa sodomista. Il-qarrej ordinarju, b'dawk
il-kliem, jekk jifhem xi haga, jifhem aktarx li |-kwerelant
ma rax id-difetti tieghu. Kieku fl-artikolu in kwistjoni kien
hemm xi espressjonijiet ohra aktar éari, bhal, per eiem-
piu, i l-kwerelant ibhobb jara J-istampi u l-figuri minn wara,
forsi kien ikun il-kaZz li wiehed jagbel ma’ dak li qal il-kwe-
re'ant; imma l-artikolu kif gie stampat ma jistghax jif-
tiehem fis-sens pretiz mill-kwerelant;

Tkkunsidrat;

Gie sottomess mill-kwerelant 1i shabu tal-kors, li kienu
jafu bié-éajta ta’ bejniethom ta' meta huma kienu studenti
fl-Universita, mill-ewwel fehmu li f'dawk il-paragrafi kien
hemm akkuza ta’ sodomija. In korroborazzjoni ta’ din is-
sottomissjoni, id-difensur tal-kwerelant, 1i kien kollega
tieghu fi-Universita, u li kien jaf b’din il-“joke” ta’ bejniet-
hom, xehed li meta huwa gara dan l-artikolu huwa mill-
ewwel.fehem li bY’dawk il-paragrafi Cossai kien gieghed jin-
sinwa li l-kwerelant huwa sodomista. Perd, langas din is-
sottomissjoni tal-kwerelant ma tista’ tigi milqugha. Jista’
jkun i min kden jaf b’din i¢-éajta, taz-Zmien ta' meta 1-
kwerelant kien student, kien jara f'dawk il-paragrafi ak-
knza ta’ sodomija, imma dan ma jfisserx li é-Cittadin
ordinariju kien jifhem dan l-artikolu f'dan is-sens; u n-
numru ta’ persuni li kienu jafu b’din i¢-éajta huwa wisq
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ristrett, u huma kienu jafu li din kienet éajta; u tertament
fl-opinjoni ta’ dan in-numru ta’ persuni r-riputazzjoni tal-
kwerelant ma giet qatt menomata bil-qari ta’ dan l-arti-
kolu;

Jghallem W, Va'entine Ball fil-ktieb tieghu “The Law
of Libel and Slander” li:— “An imputation is not defama-
tory merely because it is such as would injure a man's
reputation in the eyes of some limited class of it
must be such as would injure it in the minds of ordinary,
just and reasonable citizens” (Second edition, page 5). U
fin-nota (k) f-istess pagina, l-istess awtur jiétita:— “So
in Leetham v. Rank (1812), 57, Sol. J. 111, Farwell, L.J.
ex the view that it would not be enough to prove
that the words rendered the plaintiff obnoxious to a limit-
ed class like the bakers of ;;oumemouth: it should be
proved that the words produced a bad impression on the
minds of average reasonable men”;

Ikkunsidrat;

nli, ladarba dawn ii-2ewg paragrafi tal-artikolu in
kwistjoni ma jistghux jigu nterpretati fis-sens pretiZ mill-
konvenut, jibga’ li wiehed jara jekk l-artikolu kollu in
kwistjoni fiehx xi ngurji lill-kwerelant;

Minn ezami ta’ dan l-artikolu, taht it-titolu “Coasai
jirrispondi”, l-ewwel parti ma tirrigwardax lill-kwerelant.
Il-parti li tinteressa lil dan hija dik migjuba taht is-sub-
titolu “Lill-editur tal-Maita Taphna' F'din il-parti, il-
kwerelat Cossai ghajjar lill-kwerelant nullitd politika, ka-
lunnjatur u malafamatur. Issa, verament, li tghid li wiehed
huwa kalunnjutur u malafamatur jikkostitwixxi ngurja;
perd wiehed ghandu jara f'liema sens dawk l-aggettivi gew
uzati. Infatti, dak l-artikolu in kwistjoni, kif jghid.é&ar it-
titolu tieghu “Cossai jirrispondi”, mhux hlief risposta
ghal'-artikolu l-iehor migjub fil-“Malta Taghna" tal-31 ta’
Meiiu 1958, “Jitkellem Nerik Mizzi; min hu Cossai”. Fdan
l-ahfiar artikolu inghad li Nerik Mizzi kien akkusa li I-kwe-
relat Cossai ha gurament falz, li Mitxi qal li Cossai hu
wiehed minn dawk utied it-taljani li optaw favur is-suddi-
tanza ng'iza u éahad s-sudditanza taljana, u l-artikolu
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spitéa b’appell biex jasir kawia ta’ libell kontra (fil-kliem
tal-gurnal)) dan it-tipa¢é abbjett biex tkompli tinkixef
dejjem aktar il-viljakkerija u d-ditonesti ta’ dan it-taljan
rinnegat”;

N-kwerelant huwa l-editur tal-“Masita Taghna" u
ghalhekk il-kwerelat Cossai attakkah biex jiddefendi rubu
mill-ingurji li kieny rivolti kontra tieghu. Issa, meta wiehed
jiftakar fl-espressjonijiet ingurjudi rivolti kontra Cossai,
ma’ jarahiex haga kbira i dan Cossai, fil-wagt li kien
qieghed firrespingi 1-akkuzi rivolti kontra tieghu, jghajjar
lii min kien akkuzah kalunnjatur u malafamatur;

Ghalhekk, meta dawn l-espressjonijiet jifu eiaminati
taht dan l-aspett, ma jistghax jinghad li dawk l-espressjoni-
jiet huwa ngurjusi; u anki kieku, ghall-grazzja tal- -
ment, dawn il-kliem kellhom jigu kunsidrati bhala libellu-
#i, huma kienu kompensati ad usura bl-espressjonijiet ri-
volti kontra !-kwerelat Cossai mill-gurnal li tieghu huwa
editur il-kwerelant. Infatti huwa maghruf i din id-difiZa
tal-kompensazzjoni tista’ tingieb ukoll f-ingurja per mezz
tal-istamps (ara f'dan is-sens Appell Kriminali 30 ta’ Mej-
Ju 1)953 in re “Thomas W. Hedley vs. Emmanuel C. Tabone
et. " :

Rsat ir-rikors li bih il-kwerelant appella, u talab Li 8-
sentenza fuq imsemmija tigi revokata, u li -kwerelati jigu
kundannati skond il-ligi; bl-ispejjez taz-Zewg istanzi;

Trattat l-appell;
Tkkunsidrat;

Ghalkemm fir-rikors tal-appell ma hemmx appell spedi-
fiku mid-digriet tal-Ewwel Qorti li bih giet respinta -prova
offerta mill-kwerelant bir-rikors tieghu fol. tal-inkarta-
raent, eppure dak I-appell hn ammissibbli; ghaliex, bligi,
l-appell mill-meritu jinkludi anki appell mid-digrieti inter-
lokutorji (art. 427 (4) Kap. 12);

‘Dwar dan l-appell mid-digriet, ikkunsidrat;
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kiene;.-k;:nkijll.lh-moltopﬁlimjidherxlidikilpmn
kienet inaédessibbli sa dak inhar, jew li ma setghetx tigl
_taqabel.GMlhekkdikil-mnmhijaisupm—

bi oul
vol XX VII-IV-T42);
Fil-meritu;

[-fatti tal-kag jirrigultaw superjorment mis-wentenza
appellata. Il-kwerelant hassu i t i jat bil-
kontenut tal-paragrafu ta' qabel l-ahhar fil-pagina (6) tal-

r

Ii-kwerelant, ghall-finijiet tal-azzjoni tieghu, ghamel,
ghar-rigward ta’ dan il-paragrafu, dak li “in sub ma-
teria” jissejjah “innuendo”, ¢joé huwa qal li hu jifhem dak
il-bran bhala li gieghed jattribwilu l-imputazzjoni ta’ sodo-
mija; u kompia jghid Ii, meta kien student, shabu kienu
jitéajtaw mieghu li hu kellu dawn it-tendenzi peress li kien
jimxi fuq il-ponot ta’ subghajh;

L-Ewwel Qorti eskludiet il-libell, “inter alia” fuq ir-
rifiess li l-“innuendo” ma setghax jiftiehem hlief ghal klas-
si ferm limitata ta’ persuni. Milli jidher, pero, il-ﬁﬁncim
sostnut fl-awtoritajiet éitati mill-Ewwel i ma hux g
kollox patifiku. Jl-pont hu nvestit mill-Gatley, “On Libel
and Slander”, 1953 edition, page 134, fejn jidher li 1-guris-
prudenza ngiifa hi pjuttest konfliggenti in propozitu, in-
kwantokké, mentri fil-kaz hemm ¢itat, Cassidy vs. Daily
Mirror, gie deéiz li “If the defamatory meaning only arises
from a knowledge of outaside facts, and the persons to
whom the words are published are ignorant of these facts,
those persons could not reasonably attach a defamatory
meaning to the words"; jew, kif fl-istess kawia qal Brett
I..J., “They could not have been influenced in their under-
standing of the words by facts of which they were wholl;/
unaware"; invece, fil-kat Hough va. London Express, ukeo'l
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hemm éitat, page 134, gie statwit illi . . . . if words are
capable of being understood in a defamatory meaning only
by having knowledge of certain special facts, it is suffi-
cient for the plaintiff (in an action against a newspaper)
to allege and prove that there are persons who knew the
speciz! facts, and so might understand the words in a se-
condary and defamatory sense, wthout proving that any
person did in fact understand them in that sense”. “Eodem
iocc” hemm riportata decdikjoni tal-Qorti ta’' New South
Wales, li ntrodudiet distinzjoni fil-prinéipju sanéit mid-de-
éitjoni Hough vs. London Express fug {itat;

Fl-istess Gatley hemm éitati, fin-nota nru. 7, pag. 17,
sentenzi ohra li rritenew li ma hemmx libell jekk il-kliem
jifthemu bhala ingurjuii minn “a particular class or sec-
tion of society” biss. Hemm ukoll ¢itata sentenza tal-Qorti
Suprema tal-Istati Uniti, li fiha gie ritenut li jehtieg, biex
ikun hemm libell, li 1-kliem jifthemu bhala ingurjuz “in the
eyes of a considerzble and respectable class of the com-
munity”;

L-Imhallef sedenti, perd, hu ta’ fehma li ma hemmx
btonn 4 tigi nvestita din il-kwistjoni, ghaliex il-kwistjoni
prinéipali jekk dak il-paragrafu huwiex jew le libelluz tista’
tigi xjolta fuq bazi ohra;

Hu indubitat li i-paragrafu nkriminat hu “tutt’ al pilt”
ambigwu. Issa, ghalkemm hu veru li r-regola antika li I-
kliem ghandhom jifthemu “in mitiori sensu™ hi ormaj skar-
tata, jibqa' veru B, kif jghid |-Cdgers, On Libel and Slan-
der, page 113, “The Courts no longer strain to find an in-
nocent meaning for words prima facie defamatory, neither
will they put a forced construction on words which may
fairly be deemed to be harmless”. Issa, din il-Qorti, meta
tgies li “standard” ta’ “reasonable persons of ordinary in-
telligence”, ma jidhrilhiex 1j 1-kliem ta’ dak il-paragrafu
huma “reasonably capable of tte meaning ascribed in the
innuendo”, ghaliex mhux biss wiehed {anki jekk ikun fost
dawk il-ftit i jafu bl-antefatt studentesk) irid jistirakkja
biex jasal, u jaga’ ghalhekk fid-difett ta’ “forced construc-
tion”, imma anki ghaliex il-poni ma hux eZattament jekk
l-imputazrioni taé-éajta studenteska tistghax tigi b'xi mod
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adattata minn dawk 1i jafu biha ghall-kliem tsal-paragrafu
inkriminat, imma, aktar preéizament, kif gal Lord Anderson
in Duncan vs. Associated Newspapers, 1929, S.C. page 21
ort. of Sess, “whether the suggested innuendo is reason- -
able, whether, that is to say, it can reasonably be extract-
ed from the language used”,

Ikkunsidrat, dwar il-kumplament tal-artikotu inkrimi-
nat;

Din il-Qorti tagbel mal-Magistrat li kull ingurja tal-
volta ravvizata fil-bgija tal-artikolu hi eliminata in bafi
ghall-kompensazzjoni, jew aktar efattament in forze tal-
“animus retorquendi” (ara Crivellari, Vol. VII, pag. 1098) ;

Id-difiza oaservat li, peress li l-kwerelat Cossai kien
istitwixxa proéeduri ghall-artikolu dedott in kompensaz-
zjoni, u l-kwerelant odjern kien liberat, ghalhekk ma
hemmx lok ghall-kompensazzjoni jew ghad-dirimenti tal-
“animus retorguendi”. Ms jidherx li dan hu korrett. I
kwerelant kien gie liberat mhux fil-meritu, imma ghaliex
il-kwerelat odjern, allura kwerelant, ma kienx deher.
Mill-attijiet annessi ma’ din il-kawia ma jidherx li hu ma
deherx ghaliex ried jirrinunzja ghall-azzjoni, dan apparti
li r-rinunzji huma “di stretto diritto”. Ghalhekk ma tilefx
id-dritt H jiddeduéi, b'difita tieghu, li hu ma kellux l-in-
tenzjoni li jingurja, “ritenendo che lo facesse non per deni-
grire I'avversario, ma per ribattere da sé I'ingiuria patita”
(Crivellari idem);

Ghal dawn il-motivi;

Tiddeéidi;

Billi tiéhad l-appell tal-kwerelant u tikkonferma s-sen-
tenza appellata, bl-ispejjez kontra l-kwerelant. Onorarju

tad-difensuri tnax il-xelin ghas-seduta tat-22 ta’ Novembru
1958, u ghaxar xelini ghal dik tal-lum.
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