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Dr. S. Micallef Stafrace noe
versus
Godwin Abela ef noe
Surroga - Estensjoni - Survey Fees

Is-surroga kienet biss thopri l-ammont effettivament imhallas bhala
kumpens ghad-danni izda mhux is-survey fees infushom.

Is-survey fees gqatt ma jithallsu mill-importatur u ghalhekk qatt ma
jkun hemm surroga ghalihom.

11-Qorti:-

Dan hu appell minn sentenza tal-Qorti Civili ga I-Qorti tal-
Kummere¢ tad-9 ta’ Ottubru, 1996 fil-kawza ghar-reklam ghal
danni konsistenti fi hsarat u telf f"konsenja ta’ karozzi i s-
so¢jetd Industrial Motors Ltd. importat Malta. [s-so¢jetd
assikuratri¢i attri¢i qed tagixxi in forza tas-surroga li ghandha
mis-sot¢jeta mportatri¢i 1i lilha hallset bis-sahha ta’ kuntratt ta’.
assikurazzjoni;

“II-Qorti:-
Rat i¢-¢itazzjoni li biha l-attur nomine ppremetta:

“I1li s-soé¢jetd Industrial Motors Ltd. importat gewwa
Malta fuq il-vapur Harmony Ace konsenja ta’ vetturi Mitsubish
{dokumenti F, G, Hu l);

i wara li waslet din il-merkanzija Malta fis-26 ta’
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Jannar, 1993 u nhattet {"idejn is-soc¢jetd The Cargo Handling
Company 1imited gict ikkonsenjata lill-assigurat ta® |-attur bil-
hsavat u nugyasijiet clenkati fid-dokument A

W e rermind tal-polza 1" assikurazzjoni bejn L-attur
nowdne u l-assigural tieghu hu kellu jindenniza lill-assigurat
ticghu tal-hsarat u danni i gew lilu kkawzali u b’hekk issa hu
gie ssurrogat fid-drittipiet ta® l-istess assigurat;

I l-attur romine jikkwantifika dawn  in-nugqasijiet
riportati  lil-merk '
milejn u himistax-il lira MaHifa (Lm215) li maghhom jizdied |-
ammont a” miji u sitta u thetin lira bhala xurvey fees (Lm36)
ghathekk danni totali sofferti mill-attur somine fl-ammont ta’

thiet mija u wiched u hamsin lirg (L. m351);

anzija ta’ J-assigural tieghy fl-ammont ta

i l-konvenati womdine jew min minnhom huma
responsabibli ghal divwn id-danni;

Talab N ding 1-Qorti; _

Tiddikjara lill-konvenul  momine  jew  min  minnhom
responsabbli ghad-danni kkagunati fit-merkanzija ta’ V-assigurat
ta” 1-attur riomine i ghalihom ghamel tajjeb l-attur nomine;

Tillikwida d-danni solterti mill-attur nesnine tis-somma ta’
Lmlsl,

Tikkundanna lill-kenvenuti spomine jew min minnhom
thallsu lill-attur nomine s-somma ta’ Lm351 bhala danni sofferti
mill-attur pomine li ghatihom huma respansabbli I-konvenuti
wontine jew min minnhons;
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Bi-ispejjes u interessi legali mid-data tal-pagament indikat
Ns-surroga Fie-Cirtkostanzi v minhabba 1-obbligi hawn fuq
premessi, kontra [-konvenul pomine™;

Rat td-dikjurazzjoni guramentata u l-lista tax-xhieda ta’ 1-
altur nomine;

Rat in-Nota ta’ Eecezzjonijiet ta’ James Gollcher u Karl
Gollcher lil-kwalita taghhom fug premessa, li biha e¢éepew:

“Preliminariament in kwaniu ghat-talba tas-sodjeta attri¢i
proprio, l-eccipienti nomine ghandhom jigu Niberati mill-
osservanza tal-gudizziu stante i huma m ghandhom l-ebda
reluzzjoni guridika mas-so¢jetd attrici proprio;

HI i kwantu divetti kontra L-eccipjenti nomine t-talbiet
atirici huma nfondati fit-latt ¢ fid-drin v ghandhom jigu
michuda  bl-ispejjes stante B l-eccipjenti romine mhumiex
responsabibli ghatl-hsarat v nuggasijiet allepati,

Hli subordinatainent u minghaje pregodizzju ghall-ewwel
eccezzjoni f-eecipjenti m ghandhomyx ibatu s-survey fees stante:
li din mhijiex parti mid-danni ta” l-assigurat (Senlenza ta’ |-
Appell, Sede Kammere: Citar, nru. 112/86 - 6/4/92 - Dr. R.
Staines ef noe vs Chev, Silvio Mitsud noe en);

HIi subordinatmment u minghajr pregudizzju ghall-ewwel
eccezzjoni l-interessi legali ghandhom jiddekorru mid-data tan-
notifika fac-citazzjoni (sentenza ta” l-appetl, Sede Kummeré:
Citaz. nru. 112/86 - 6/4/92 - Dr. R. Staines ¢r noe vs Chev.
Silvio Mitsuid noe en);

itti sobordinatiment w minghajr pregudizzju phall-ewwel
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eCCezzjoni, ir-responsabbilith 1a™  l-edcipjenti nomine  hija
limitata skond il-polza tal-kariku:

Sadvi eccezzjonijicl ohra™;

Rat id-dikjavazzjoni guramentata v I-lista tax-xhieda ta’ 1-
istess konvenuli Golicher nomine;

Rat in-nota ta’ e¢éezzjonijict tal-konvenuti Godwin Abela
u Alfred E. Aquilina fil-kwalitd taghhom premessa li biha

eCcepew:

“IHi  preliminarjament  din  il-Qorti  hija nkompetenti
rationae  valoris  stante i d-danni  allegatament  sofferti
jammontaw angas minn Lm250.00,0 v dan peress: li s-survey
fees mbumiex dunni apparti Ii huma esageeatis tali suevey fees
in-sodjetd atteici mghandhices dreid ghalihom stante 1i langas
Lexisti surroga dwar l-istess:

Hli fu-tieni Yok u bla pregudizzju ghall-premess, ghandu
pgi esebit ibmod wiew ié-chegue B bih sar d-pagament ta’
Lm215.00.0 lill-tndustrial Motors Limited; Wi ai fermini ta* 1-
artihkolu 16 tal-Paort Ordinance, 1962, l-esponenti  mhux
responsabbli ghidl-alfegati hsarat stante 1i 1ali dikjarazzjoni, la
duvba l-pare pass onr gie (fivmat clean fesimi (ilf-espanenti minn
kull respansabbilitd; ilhi di pia u il-merity, I-importatur innifsu
irma l-gate pass ot tramile r-rapprezemant tieghu (ejn huwa.
ddikjara illi réieva t-merkanzija in good order and condition,
tla ma ghamel jew insista ghall-ebda rimarka dwar 1-istess u ai
termini tas-senienza ddatata 19 ta’ Awissu, 1992, fi-ismijiet
Reginald Micablef vy James Gollcher v Karl Golicher u
Godwin Abeta u John Cavallo (Citaz. nru. 1103/86) Qorti ta’
FAppell - Sede Kummercjuli, is-socjedd  konvenuta  hifa
responsabbi phad-dannt, assiporat Kiser it km\d:inmn,m at -
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istess, peress W (firma Listess gate posy onf bla cbda riserva,
b'dan is-socjeta atlrici langas kienet obbligata thallas 1ill-
assipurat u b'hekk langas ghandha focus standi Gil-kawza;

HIi 1-csponenti jirreferu ghas-sentenza dwar is-survey fees
alicgati, ma jistghux jipo reeklamati stante i nthumiex danni ta°
Fassigurat o Einteressi jiddekorru meta Fammont jigt Hlikwidat,
stunle [se ratta dwar kawza ) danni (sentenza tal-Qocti ta” -
Appell - Sede Kummercjali - deciza fis-sitta 1a® April, 1992 -
Ciaz. nru. 112/86) Tl-ismijiet Dr. Robert Staines u Walter
Camilleri vy Chev, Silvie Mifsud u Godwin Abcla v John
Cavalle, ¢ KU 811/92 Ur, Robert Staines v S. Mifsud v
Godwin Abcla deciza fit-Hieta (3} ta® Frar, 1994;

HIi ghalhekk  il-konvenuti  mhumiex  responsabbli af
termini 1a" L-artikolu 70 tal-Porr Regnlations subinéiz (3%

Salvi cecerzjontjiet ulterjuri™

Rat id-dikjarazzjont puramentat v -Nsta lax-vhieda ta™ -
istess konvenuti Abela v Aquiliog wosing;

Rat [-atti T-ohra tal-kawza,

fterattat:

Ikkunsidrat:

i t-ewwel eccezzjoni li ghandha tigi nvestita hija dik
issollevata mis-so¢jetd The Cargo Handling Company Limited
" nkompetenza rationae vadoris. Fil-fehma taghha din -

ettezzjoni mhix fondata billi s-vwrvey fees huma  spiza
nedessarjn u aclessoria biex jigu konstatati d-danni reklamati;
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Dwar il-gate pass o, ix-xhud Noel Spiteri, prodott mis-
socjetid The Carge Handting Company §imited, iddikjara i
huwa ma czamivax il-vetturi in kwistjoni, filwaqt i s-surveyor
John Borp Bellanti, prodont mill-attur pomine, sched i hy
czaming Lveduri meta dawn hicou phadhom (il-kustodja (as-
socjetd konvenits msemmijia. I labaratore Whart, v hean,
ikkonstata n-nuqqasijict clenkati a 1ol. 7 tal-process. Ghathekk,
N-fehma k- Qorti istess gate pass onr mhux attendibbli meta
Jimsab kontrade! minn xhieda okularj 12 )-istat ta)-verori qabe)
dawn gew irtirati mil{-importatur. (~Qorti tikkunsidra x-xhieda
tas-surveyor izied fede denju minn dak i jirrizulta mifl-gase
puss onr 1 huwa i2jed probabbli toma jirvispekkjax it-verita,

Dwar  ji-tedfy shieer prodoita mill-konvenuti Golicher
nomine. a fol. 430 din ma giets ikkontestala jew kontradetta, u
ghadthickk, ghandha titgies 0 tikkostitwixxi prova tal-kontenwt
taghha fis-sens fmeta Lvettied in Kwistjoni gew zbarkati minn
abbord  ma hienx lihem  nugyasijict N allura praw
sossegwentement mela -vetiord kicnn ibkustiodia tas-soéiet
Komvenuta Lohie Ghalhekh, mbus il-kaz i 1-Qorli tinvesti 1-
eccezzjonijict lohrg ssallevaty mill<istess konvenuli Gollcher
womisie. bl diswn ser figo Diberati mijt-ralbiet diretti kontra
Gaphhom btk wa jicrizolas G buma responsabbli ghad-danni in
kwistjoni;

Dwar Ledivzzponijiet L-ohra as-socjetd konvenuta The
Cargo Nandling Company  Limited  dawn ma  jirizoltawx
fondati, Ghal dawn  ilmotive, tiddecidi bitle tillibera 1Y-
konvenuti  Goltcher  aomine  mit-tatbiet attrici billi  huma
mhumiex responsabbli ghad-danni reklamati mil-attur nomine v
flwagt B tichad  leécerzjonijiet tas-soéjetd konvenuta The
Carge Handling Company Limited, tilga® (-talbiet attrici fil-
konlront 1a™ l-istess socjeta honvenuta bl-imghax legali mid-
data tan-notifiks tac-citazzjoni. L-ispejjez jithallsu kollha wis-
socjeld konvemita sokkombenti™:
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Appellat minn din is-sentenza s-socjetd The  Cargo
Handling Company Limited, L-appell hu bbazat {uq il-fatti
mhux kontestati illi meta gew mahtuta -karozzi minn fuq il-
vapur u saret il-konsenja tug il-moll, skond it-rally sheets
esehiti, dawk mizly Malta mipghajr ebda rimarki. Di pid, skond
ma jirrizubly mill-gete pass ont relattivi, gew rilaxxati 34
vetlura minghajr cbda rimarki. L-appellant isostni li jirrizulta li
s-sucietd mportatricl adcentat dawa id-dokymenti u ghamiet il-
kawza wara i rtivat il-vetturi mill-pussess tas-soc¢jeta appellanti
billi bdiel tirreklama 1i sakemm dawn damu fil-pussess taghha,
il-vetturi soffrew hsara u telf. 1s-so¢jeta appellanti tikkontesta 1i
hi kienet b’xi mod responsabbli ghat dawn id-danni u inoltre
tipprotesta kontra t-talba attri¢i ghall-hlas ta* L.m136 bhala
survey fees {"ammont i tikkunsidra li hu assolutament egéessiv
u mhux dovut. Anke peress li s-sogjefd attrici qatt ma giet
surrogata ghal dan J-ammont o ma keltha allura i-ebda
refazzjoni mps-socjeti appellanti;

Bin il -OQorti tygis HiE lappell Nie-migward tas-sirvey fees hu
wiched gustitthat u sejra tilgebu, Mhuwiex invece gustifikat (-
appell Dr-rigward tal-kundanna ghall-hlas wl-hsara u telf;

Is-su¢jeld appellanti ged tissottometti korrettement li s-
surrapa 1t in forza taghha s-socjetd atwiei assikuratri¢i qed
agisxi D thopris dawn is-varvey fees, DYt s-anhrogation
Jorm tispecitika if1i s-surroga ged issie bhala konsegwenza ai-
hlas minnha dill-assikeeat taghha 2" L3158 ghal shorfages 1-33
karozza zbarkatt. Mill-banda 1-ohra perd, 1-istess subrogation
Jorm tiddikjara il)i bhala rizultal ta® dak il-pagament, is-surrogat
kien qed jissurroga lis-socjetd attrici 1i hallsitu fid-drittijiet
kollha taghha fir-rigward tal-karozza in kwistjoni. “You are
suhrogated 1o afl our vights and remedies v, und i respet of
the goods as provided by the law governing the cortract of
insurance™, 1ija korretia allura s-soltomissjomi 1 s-surroga ma
tkoprix is-surver fees fihom infushom, wnma biss bammont
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effettivament  imhallas bhafa kumpens (ad-danni. [dan  ir-
rigward din il-Qorti tirreferi ghall-insenjament " diversi
sentenzi {"dawn il-Qrati, fosthom. dik deciza minn din 11-Qorti
fis-6 1 April, 1992 fl-ismijict Dr. Robert Stainces nomine vy
Godwin Abela nomine, li rritenict li s-yurvey Jeex qatt ma
jithabisu mitl-importatur u konsegwentement ma jkun hemm gatt
surroga ghalihom. Huma generalment deskritti, ki inhuma
fdan it-kaz ukoll” bhala agency fees interess tus-socjetd attrici
proprio  H bhala tali li  whijiex parti  fil-kawza v,
konsegwenlement, m'ghandhiex locus standi lil-konfront tas-
so¢jeta appellanti. Dan kollu perd ma jfissirx li ma jistax ikun li
" xi parti minn dawn is-survep fees ma fkunux dovuti lis-soéjeta
assikuratrici atirici "kaz & jirrizulta i tali ammont ikun kif
irriteniet 1-PBwwel Qorti fis-sentenza appellata “spiza necessarja
u accessorfi bies jigu kostatati d-danai rekfamati™, 1dan il-kaz
allura att anmoat ikun reklumabbli mis sodjetd assikuratrici
atrici mhux in forza tas-surraga, imma in Torza tat-principji
generali Ti jekk persuna kkagonal danni hi kellha tirrispondi
ghulithom w. konsegwentement, dawn id-danni kellhom jestendu
ukoll ghal dak J-aminont H keltu jigi necessarjament minfug
biex jigu stabbiliti dawk id-danni;

Fil-kaz in czami perd, din il-Qorti ma tarax kil tista’
gustament o validament jigi ritenut N l-ammont kollu rek lamat
mis-socjeta assikuratrici attrici bhala vurvey fees hy dovut. Hu
aktar minn ¢ar 3 l-ispiza nccessarja uoaécéessorja biex jigu
kostatati danni reklamati ma tistax testendi oltre 1-jspiza
mehtiega biex tigi kostatata |-hsara fejn din effettivament grat, u
¢jot As-sitt vetturi i fil-fatt tnstab (i kelthom hsara jew telf. 1i-
Qorti tithem 1 s-virver tal-vetturi isiv mis-socjetd assikuratriéi
fT-interess ta® l-assikurat taghha indipendentement milli jekk
ikunx hemun jew le hsara R-oggett assikural, Dana bhata parti
mill-process ta” [-esekuzzjoni tal-kuntratl ta” assikurazzjoni.
Altrimenti wiehed jusal biex jghid i s-socjeta assikutrati¢
anrici kellha ticrik g -ammont 1a” survey fees min-naha (as-
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socjetd appellanti anke fejn ma kienet tirrizulta l-ebda hsara, 1i
certument mhux il-kaz;

H-Qorti tithem allura i bu dovut fis-soéjeta assikuratrici
biss dak il-proporzion ta’ survey fees i ntefaq u li kellu bilfors
jintelaq hiex jigi stabbilit bi precizjoni x kienet il-hsara o I-
ammont ta® dannu li ghaliha kicnet responsabbli s-sog¢jeta
appellanti fil-vetturi fejn din instabet;

Kit intqal gew importati "Malta b'kollox 34 vertues fi
minnhom 2§ irrizulta li ma kellhom l-ebda hsara jew danni u
allura lir-rigward taghhom is-so¢jeta assikuratrici atieici oo
setphet tippretesdi xepn minghand is-so¢jeta appelfanti, fitwagt
li "6 minnhom instab [ kien heonn il-hsara. H-proporzjon allusa
las-yerver fees hu gust 1 jingasam Fean 1 wiehed minn koll
sitta ghall-vettued bil-hsara v hamsa minn koll sitta ghall-veeuri
bl hsara, D itisser G mign ammont ta’ Lok 36 rek famast taht
dan il-Kap mis-socjety assikuratrici attrici, is-so¢jeta appellanti
dovuta thallas Fammont 2" Lm22.80 in flinja ta' danni
konsegwenzjali - bhala nefya  necessarja biex  is-sogjeta
IMPOTEHEICE 1 5 S0Cjeld assikuralic taghlu tistabbilinag lentita
tad-danni soflertic Is-sentenza appellata ser tigi ghalhekk, sa
hawn, riformata:

Din it-Corti ezaminat b attenzjoni s-sottomissionijiet ta* 1-
appellant nomine rigward ir-responsabbilita dikjarata tieghu
ghall-hsarat reklamati mis-socjeta assikuratrié¢i attri¢i. Dawn -
aperavji jscgwu dawk b ghat Zmien twil u Mhatna kawzi ta® -
istess xorta s-socjetd The Cargo Handling Company Limited
issotlometiel fir-rigward 1al-validith 1ad-dokumenti 1i bihom v
permezz taghhone igi 2barkata v rilaxxata merhanzija, Hi
taghmel relerenvza estensiva ghal purispradenza in materja, u din
iLQorti ma jidheilhiex i ghandha ghallein taaltca cabdia
fredami ta® dan -aspett tal-vertenza 1 pic hasta drabi dibattut o
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mhux dejjem b'mod konsistenti minn dawn il-Qrati. Kull kaz
ghandu I-fattispecje ticghu v certament ho Hum stabbilit 1i sa
certu mien, il-validitd probatorja tal-gate pass ot Kienet
wahda dubhjuza ghall-ahhar, Dan sal-punt [i s-so¢jetd appellanti
¢ertament ma tistax tistrieh fuy dak 1i jirtizolta on the fuce of the
duciments, imma kellha tipprova aliunde l-estraneia taghha
ghad-danni reklamati mill-importatur. F'dan ir-rigward din il-
Qorti taghmel refercnza ghall-konsiderazzjonijiet (as-sentenza
appellata v wara 1i ezaminat is-sotlomissjonijiet dwarhom mill-
kontendenti hi ma tarax raguni ghatiex ghandha ma laybilx mal-
-konkluzjoni li waslet ghatiha s-sentenza appellata. Din il-parti
Las-sentenya ser Ligi ghalhekk ikkonfermata;

Ghat dawn il-motivi [-Qorti tiddecidi billi tilga® |-appell
timitatament  ghall-aggravju fir-rigward tas-swrvey fees u
konsegwentement  tirriforma  s-sentenza  appellata  billi
tikkonfermaha in kwantu Hiberat il-konvenuti Gollcher nomine
mit-tulbiet aurich bitli dawn mbimiex responsabbli ghad-danni
reklamati mitt-stiur pomine v tikkonlermaha ukoll in kwantu
lagghet it-latbict attrici [il-konlront (as-socjeta konvenuwta in
kwantu reitenictha responsahbli ghall-hsarat u danni reklamati
mill-attur  gomine, b'dan perd illi d-danni phandhom  jigu
Iimitati ghall-ammont ™ Lm215 danni u hsarat fil-vetturi in
kwis(oni u dwarhom  m hemm  l-ehda kontestazzjomi u i
maghhony phawdha tizdied  issomma a” Lm22.80¢ danni
honsegwenzjali v accessorii phad dawk riskontrati. B’kollox
allurg Tis-somma ta” mitejn u sehgha u tletin lira Maltija v
tmenin centezmu (Lm237.80¢).

Konsegwentement, il-konvenut nemine appellant ged jifi
kkundaunat ihallas dan l-ammont lis-soéjeta attriéi;

Fir-rigward 1a° l-imghax dawn ghandhom jiddekorru tir-
rigward ta” Fammont ta” Lm215 [i huma d-danni materjalinent
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riskontrati mifl-assikuratur minnu mhallas lill-assikurat’ mid-
data tan-notifika tac-citazzjoni lis-socjeta appellanti. Fuq il-
bilanc (& Lm22.80c l-imghax legali ghandu jibda jiddekorri
mit-fum meta ged jigi ikwidin. Rigward (-ispejjes tal-kawza
din il-Qorti gieghda ukoll tirriforma s-sentenza appellata u
tiddetidi i dawn ghandhom jithallsu kwantu ghal Yewg terzi
mis-socjeta appeltanti konvenuta u kwantu ghal terz mis-socjeta
attrici. _ o
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