APPELL] KRIMINALT - 1089

2 ts’ Didenmibiu, 1561
Imhallef :—
Onor. Dr. W, Harding, C.B.E.,, K. M., B.Litt., LL.D.
Il-Pulizija
VErSUS
Pasquale Debono
Affidavit — Curzment ¥ale — Trafiku — “Poobation” —
Art. 106 tal-Kodi(. Kriminali — Art. 9 tal-Att X1 tal 1957

Sabiex tinhareg liccnza parzjali ghal vetiuri bil-mutur, {1-Kum-
mitssariu tal-Pulizija jista® jillob il-produzziont ta’ dikja-
razzjoni Dbil-jurament fis-semns indikat mill-lgi rarl. 5¢1)
Police Licences Requlations 1948 kif emendat bil- Legal No-
tice 12 tal-1960). Ghaldagstant, malli i-Kummissarju tal-
Pullzija jeieréita d-diskrezzjoni tieghu fis-sens li jekigi dik
id-dikjarazzjoni guramentata, allura “ipso facto” I-pres-
tazzjoni la’ dak il-gurament tigi li thun orduata mill-ligi li
tafitha I-Kummissarju jkun eferéita d-diskrezzjoni tleght.
B'mogd i, jekk dik id-dikjarazzjoni ssir falzament, il-gu-
rament falz jaga’ taht id-dispozizzjoni Ui tlikkontempla I-
kaz ta’ gurament falz meta I-gurament hu mehtieg skond
it-ligi, u mhur metfa la hu mehtieg mil-ligi. u lanqas ma
hu ordnat b'senienza jew digriet tal-Qorti.

Hit veru li 1-“probation” hi mezz sabiex tigi milhuga, fil-kadijiel
opportuni, gustizzia redentiva u immagindttiva, imma ma
ghadhiexr tigi applikata indiskrimingtament; u I[-Qorti
ghandha tqis tant in-naturg tar-reat Xemm il-karatiry tal-
hati, minghajr ma tlinsa l-interess lal-kommtnita gqabel
kollox.
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H-Qorti:— Rat l-atti kompilati kontra l-imputat qud-
diem il-Qorti Kriminali tal-Magistrati sedenti bhala Qorti
Istruttorjs, talli fl-Imsida, fit-2 ta’ Lulju- 1961, ghal xi I-11
a.m., sag motor car No. 12671 mhux fuq in-naha tax-xel-
lug nett tat-trieq u meta ma kienetx licenzjata biex, tintu-
-Za fit-trieq; barra minn dan, fis-6 ta' Lulju 1961, fil-Belt
Valiletta, ghamel affidavit falz bil-gurament i jghid li 1-im-
semmija car ma kienetx giet uzata fit-trieq bejn l-ewwel
ta’ Jannar u 1-5 ta' Lulju 1961, quddiem uffi¢jal li ghandu
s-setgha b'ligi li jaghti l-gorament, u meta l-imsemmi-af-
fidavit bil-gurament kien mehtieg bil-ligi;

Rat in-nota tal-Attorney General tal-25 ta’ Settembru
1961, li biha dawk l-attijiet gew mibghuta dura lit dik il-
Qorti sedenti bhala Qorti ta’ Gudikatura Kriminali, sabiex
tiddeéidi hi fil-kompetenza taghha, dwar htija jew htijiet
tal-imputat taht dak li hemm mahsub (1) fir-regolament
63 tar-Regolamenti dwar il-Vetturi tal-Mutur publikati fil-
Government Notice No. 24 tal-1348; (2) fl-art. 14(1)(a)
(3) tal-Kap. 105 tal-Ligijiet ta’ Malta; (3) fl-art. 106(1)
ta) tal-Kodi¢i Kriminali, b'riferenza ghar-regolament 5
tal-Government Natice No. 846 tal-1949, kif emendat bil-
Legal Notice No. 12 tal-1860; u fil-Government Notice No.
337 tal-1940; C ' ’

Rat ig-Senténza ta' dik il-Qorti tat-3 ta' Ottubru 1961,
li biha sabet lill-imputat hati talli fit-2 ta’ Lulju 1961 saq
motor car nru, 12671 mhux fuq in-nahha tax-xellug nett
tat-trieq u meta din l-istess vettura ma kienetx licenzjata
biex tintuza fit-tries: u talli fis-8 ta’ Lulju 1961 halef il-
falz quddiem uffi¢jal li ghandu s-setgha b'ligi' li jaghti 1-
furament, meta dan il-gurament kien mehtieg mil-ligi; u
kkundannatu ghall-piéna tal-lavuti furzati ghal Zmien_ sitt
xhur u ghall-piena tal-interdizzjoni generali, kif ukoll 1-
interdizziont [i ma jeervix bhala xhud hlief quddiem il-
Qrati ta® Gustizzja u bhala perit, f'’kull kaZ li jkun, ghal
smien hames snin mil-lum; y b'applikazzjoni anki tal-art.
31¢1){b) tal-Kodiéi Krimmali, ordnat "li" -imputat jigi
skwalifikat [i jkollu jew jottjeni lidenza tas-sewgan ghal
zmien tmien tijiem minn meta jkun skonta l-piena restrit-
tiva, u ordnat ukoll il-publikazzjoni tal-piena talsinterdiz-
zjoni fil-Gazzetta tal-Gvern a kura tar-Registratur; -
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Rat ir-rikors li ki Limputat appc’la mis-sentenza fug
immemmijn, o falak D tig riformata £'dik il-parti it 6ha
nstab hati skond lart 106(1)(a) tal-Kodi¢i Kriminali, u
f.ddﬂ(larah hgf- I‘-‘I'QM +taht -o o kwn:-:f-rnf“ f::; bt ‘»‘a:i
l-artikolu. L-imputat talab ukoll i minflok i'-piena restrit-
tiva tal-licertd personsgli lilu nflitta mill-Qorti tal-Ewwel
Grad jigi applikat favur tieghu l-“absolute” jew “nondi-
tional discharge” skond l-art. 9 tal-Att X7 tal-1957. Fit-
trattasziony ora'i talab anki li l-appellant, flok kundannat,
jigi mgieghed tabt “prokation™;

Traitat i-appeil;
Tkkuvsidrat;

L-appeliant, kif jircizulta mir-rikors ticghu u mid-di-
hattitu orali ma hux qed jiéhad H hu Wa gurament falz,
imma ged isostni li dak il-furament ma kienx mehtieg
mil-Jigi. u Ti ghalhekk mhux applikabb® 3.2ispost tal-para-
grafu (a), imma dak tas-subparagraf: (b}, tal-art. 106
tal-Kodi¢i Kriminali, }i jikkontempla 1kat t2’ Furament
falz meta dan ma jkunx, pero, la mehtieg mil- !x"'z u langas
ordnat L'sentenza jew digriet tal-Qorti;

Digkéilment jiftichem kif dm is-“cubtilitas juris’” tis-
ta’ tigi avanzata bhals argument. Skond il-ligi {art. 5(1)
Police Licences Regu'ations 1949, kif emendat bil-Legal
Notice 12 t2i-1980). =ahiex tmhreg li¢enza parziali ghal
vettura bil-mutur, iI-Kummissarju tal-Pu'izija jista’ jitlob
il-produzzioni ta’ dikjarazzjoni bil-gurament fis-sens hemm
indikat. Mela. ha ovviju li malli l-Kummissariu jezercita d-
guramentats. allura “ipso facto™” H-prestazzjoni ta’ dak il-
gurament tigl Il thun ordnata mil-ligi, 1i tahtha l-Kummis-
sarin jlun egeréita d-diskrerzioni tieghu. Minghaijr dik il-
ligi I-Kummissariju ma kienx ikolin ebda dritt 4 jezigi dik-
jarazzioni taht gurament. Ghathekk, dan l-uniku aggraviu
fit-meritu hu respint;

Tkkunsidrat, fwo it-talba tal-imputat li jitgieghed
taht “prokation erder”;
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Ma hemmx dubju li -“probation” hija, kif opportuna-
ment sejhilba James Mill, ié-Chairman tal-“National As-
sociation of Probation Officers” tal-Iskozja, f"monografija
ntitolata *“Probation”, publikata taht I-awspiéji tal-Clarke
Hall Fellowship, “an instrument of imaginafive justice”, u
li hija mezz sabiex tigi milhuqga, fil-kazijiet oppertuni, “an
informed, redemptive and imaginative justice”. Izda 1-“pro-
Jbation” ma ghandiex tigi a]laaplikata indiskriminatament ;
ghax, kif sewwa jwissi Leo Page Pmonografija ntitolata
“The. Problem of Punishment”, publikata wkoll taht l-aw-
spi¢ji ta’ dik is-soéjeta, “the riglit use of probation can
do much good, not only to an offender, but to the commu-
nity, and its wrong use can d¢ much harm to both . . . . "
Ghalhekk, Mr. Justice Birkett, 'monografija ntestata “Cri-
minal Justice; Problems of Punishment™, fil-wagt 1i bir-
ragun qal 1i “reformation is the most hopeful element in
the gquestion of punishment”, u, ukoH bir-ragun. illi “in
that direction the efforts of fhose tdnceried with eriminal
justice will be more and more directed”, zied jghid, pero,
li “at the present stage of our development it is quite im-
ponsibie: for the Courts £ think ohily of the wrong-doer; the
Courts’ primary consideration must ‘be the welfare of the
community”;

Din il-Qorti, wara 1li rriflettiet fit-tul fuq it-talba
ghall-“probation” sottorgesta- mid-difida, giet ghall-kon-
kluzjoni li ma hux il-kaz Y. ligi applikata fil-fattispeéje. L-
imputat kien isua bla liéenza u. bhala. konsegwenzs, .bla
koperturz Kontra “t-*“third ‘party” YiSk8™. Issa, kif jghid 1
imsemmi Leo Page, op. éit.} “thete is no class of offenders
which commonly comes befuré justices in which it is more
desirable that they sheuid: rew;at:gﬂ tél:fmselvgs ththat 1i):iheir
duty ig to consjder the good.and i ety.of thepublic.”
Wiehe iﬁ}%s}agé;trgtj ‘n,?g‘ii,],l-aktar;.jnsinji, Claud Mul-
lins. fit-trattat tieghit “Crite and Psychology”, ukoll jin-
kludi 1-“motoring offences’’ bhala dawk li.fihom ma hux de-
giderabbli }i “the neéds. of .the offender’ ikunu “the: sole
consideration of those who have to sentence them”, u li anzi
fihom il-funzjoni tad-detident hija ‘“to.safeguard-the wel-
fare of the community”;"

Dan, s'intendi ged jinghad “in linea di massima”, ap-
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Mrt! é‘ﬁ “1“\1:."‘“.»:-; v:.:n.--.; him v -;d.a _jlhw ym whh.:&;x Jlgl
wholl nen-rvas K, ;;.:t;. : ..f_u.u s hus gualidha tgis,
bHEL tort PN L L Ll el ULl mda ukol
tat-talba tal-“absalute” jew “couaitiunal sl g | taht
l-art, 9 tal Att MTT ta! 13‘7, "f.:_\. ;.......-.’\.. oD T d.hd
the char~-ter ~F 4%~ oI )
’-apg‘:“h.‘. Hiooo :'..i. u-uJu AL HALCL AL DALY e sl U i
karrozza ma kienetx giet uZata f!iricq, mily " -ede hu
"kien uiaha repnm Na tijiem gabei ma Laief nekhk, II-
fedina pengli tal-imputat fol. 3 ma tantx hi ra“tkurnnt!
ghaliex ~™n mfndu kethy hmistox ¥ -
kontmw.u.em ‘, ghalkemm ii-lista tar-reats mar ukkon-
t]em; fatti ta’ gravitd, eppure hemm onki €--thore po ;vﬂ
¢ja Parm., v.Jola.zzpm ta’ proprijeti, u sewgan W’ kar-
rozza mhux licenzjata,

In ba%i ghal dawn lrnﬂeupniyet, din i)-Qorti jidhril-

ha li l-iflustrissimu magistrat timpumtltmuqm
sewws }-pieoa;

s Glﬂbekktﬂeﬁ&bﬂhmrmﬁl—appe‘tumm:r-
‘ma s-sentenzz sppeliats.
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