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18 t3' Didemioru, 1953.
Fmballfin :

S.2.0. Prof. Sir Anthony J. Mamo, OB.E, C.St)., QC.,
B.A., LL.D., President,

Onov. T. Gouder, LL.D.

Onor. AV, Camilleri, B.Litt., LL.D.:

Avukat Dottor Michael Refalo ne.
DErTES

Captain Paul Bugeja.

Registrazzjoni ' Malta ta’ Sentenza ta’ Qorti Ingliia — Art. 3.
“The British Judgments (Reciprocal Enforcement) Act.
{&p' “)o

L-atéettazzjoni tan-notifika, fiha n-nifisha, ma i ebda prova
konklusiva ta’ sottomissjoni ghal gurisdizzjoni tal-Qorti ori-
ginali taht din il-ligi (Cap. 86}, partikolarment fdan il-ka:
meta I-intimat adéetla U jiehu kopja ta-Wrik semplidement
biex fista jikkonsulta ruhy u fara T'ghandu jaghmel. Wisq
anqas timporte sottomissjoni I-ittra tal-Avukal ta’ I-intimat
li bita anzl rripudfe I-gurisdizzjont tal-Qorti Inglida. Gie
ritenut mill-istess Qratt Inglidi i fin-nuqgas ta cirkustan-
2 speddali angas il-komparizzfoni fil-kawsa taht protesta
ma timporta intenzjoni volontarja ta’ sottomissjoni ghall-
gurisdizzfoni tal-Qortl frustiera.

II-Qorti, rat ir-rikors ta’ l-avukat Dottor Michael Refalo
nomine li bih talab li din il-Qorti tordna Ii tigi registrata u
tkun esegwibbli hawn Malta sentenza moghtija mill-High
Court of Justice Queen's Bench Division ta' I-Ingilterra fl-4
ta' Settembru, 1982 fil-kawza fl-ismijiet “Basil Ashmore vs.
Paul Bugeja” li biha l-imsemmi Basil Ashmore gie kanoniz-
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zat kreditur {2’ Fimsemmi Paul Bugejs fis-somma (a’ mitejn
u sitt liri, sebgha xelin u sitt soldi (£208.7s.6d.), kwaatu
ghal mija u tnejn u tmenin lira u tmientax il-xelin
(£182.185.0d.) sorti u tlieta u ghoxrin lira, disgha xelin u 8itt
soldi (£23.9s.64.) spejjet.

Rat ir-risposta ta' l-istess Paul Bugeje. li qal illi dik is-
sentenza m'ghandiex tigi registrata u edegwita hawn Malta
ghaliex,

(1) I-Qorti Inglia ma kelliex gurisdizzjoni biex tiehu
konjizzjoni ta’ kawia dwar obbligazzjonijiet li gew kuntrat-
tati u li kelin jkolhom effett Fdawn i-Ghejjer.

(2) hu ma kienx persuna li teteréita I-kummert u lan-
qas residenti fi-Ingilterra u lanqas deher jew aléetta li jis-
sottometti ruhu ghall-gurisdizzjoni ta’ dik il-Qorti.

(3) hu jinnega li hu debitur ta’ limsemmi Ashmore
u jghid illi s-sentenza Inglita giet ottenuta b'qery.

Rat l-atti kollha, semghet it-trattazzjoni u kkunsidrat:—

Xi #mien f'Lulju 1962 Dottor Michael Refalo irteva is-
truzzjonijiet minghand is-Solicitors ta’ Basil Ashmore biex
jinnotifika lil Paul Bugejs bil-Writ li hemm kopja tieghu fil-
process. Dottor Refalo kellem lit Bugeja fuq dan ir-Writ u
meta dan stagsih jekk kellux jaélettah Dottor Refalo wieg-
bu li ahjar ikellem Avukat y jara x’ghandu jaghmel. Ftit
granet wara, éioe fit-30 ta’ Lulju, Bugeja mar l-uffidju ta’
Dottor Refalo u aééetta n-notifika. Bugeja xehed illi hu ha
dak ir-Writ unikament ghax ma kienx jifhem fil-proéeduri
u biss Dbil-hsieb li jikkonsulta ruhu ma lavukat tieghu u
wara li kien qal lill-Dottor Refalo illi Ashmore ma kellu jiehu
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xejn minn ghandu ghax dak li kienu ftehmu i kelly jiehu
hu kien tahulu koilw

Fit-3 t&’ Awissu 1962 Dottor Frendo Randon ghan-nom
ta’ Paul Bugeja kiteb lir-Registratur tal-High Court of Jus-
tice, Queen's Bench Division, Londra l-ittra li hemm kopja
taghha edibita, li fiha akkludielu l-kopja ta’ Writ i kienet
giet notififiata lill-Bugeja u qallu li hu kien ged jirritorna-
hielu ghax dik il-Qorti ma kelliex gurisdizzjoni fil-materja
ghar-ragunijiet hemm imsemmija: Zied jghidhu 1, oltre dan,
il-pretehsjoni ta’ Ashmore kienet kompletament infondata u
bla baii. Ghal din lttra kien hemm risposta mi¢-Chief Clerk
tar-“Wtit, Etc. Department Central Office, Royal Courts of
Justice” datata 7 ta’ Awissu, 1962 li biha r-Writ rega gie
intornat u gie nformat illi jekk ried igajjem il-kwistjoni tal-
gurisdizzjoni “yon should apply to the Court by Summons to
set aside service in accordance with order 12 rule 30 of the
rules of the Supreme Court.”

Wira dan, u minghajr ma Bugeja deher jew ikkontes-
ta l-kawza quddiem il-Qorti Ingliza, din tat, filkontumacja
tieghu, is-sentenza li taghha issa ged tintalab ir-Registraz-
zjoni.

Din it-talbe qieghda issa taht l-art. 3 (1) ta’ “The Bri-
tish Judgments (Reciprocal Enforcement) Act” (Kapitolu
86 ta’ I-Edizzjoni Riveduta tal-Ligijiet ta’ Malita) li jipprov-
di #lli

“Where a judgment has been obtained in a
Superior Court in the United Kingdom, the judg-
ment creditor may apply t0 her Majesty’s Court of
Appeal, at any time within twelve months after the
date of the judgment or such longer period as may
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be allowed by the said Court of Appeal, to have the
judgment registered in one of the Superior Courts
of these Islands, and on any such application, the
Court may if in all the circumstances of the case
it thinks it is just and convenient that the judgment
should be enforced in these Islands, and subject
to the provisions of these section, order the judg-
ment to be registered accordingly.”

Is-subartikolu (2) ta' l-istess artikolu jistabilixxi l-kadi-
jiet li fihom ir-registrazgjoni ta’ sentenza ma tistax tigi or-
dnata.

F‘omdawnil-hﬁ hemm dawk li ihom.
(a). IlQorti originali ma kelliex gurisdizzjoni.

(b). Id-debitur kanonizzat ma kienx persuna lLi teier-
¢ita l-kummeré u langas persuna li ordinarjament to-
qghod fil-gurisdizzjoni tal-Qorti originali u ma deherx
minn rajh jew xort'olira ma qaghadx jew ma aééettax
li jogghod ghall-gurisdizzjoni ta’ dik il-Qorti.

{c). Is-sentenza tkun giet mehuda b'gerq.

Issa Paul Bugeja jobbjetta, kif intqal, illi fil-kai preten-
ti s-sentenza ngliza mhiex registrabbli ghal kull wahda mit-
tliet ragunijiet imsemmija di kontru ghall-ittri (a), (b) u (¢)
hawn fuq. Din il-Qorti jidhrilha li mhux il-kaf Ji tetamina-
hom kollha ghaliex ankorke u “ex hypothesi" is-sentenza
mg kienetx impunjabbli ghar-ragunijiet imsemmijin taht )-
iuri (a) u (c), ir-registrazzjoni, fil-fehma taghha, ma tistax
issir ghar-raguni msemmija taht k-ittra (b).
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Mhux kontestat illi Pau! Bugeja mhux persuna li kienet
toqghod ordinarjament l-Ingilterra jew persuns li kienet
teterdita l-kummeré fdak il-pajjiz. Anges hu kontestar il
hu ma deherx filkawia. Infatti s-sentenza nghatat “in de-
fault of appearance”, Bugeja “not having appeared to the
Writ of Summons.”

Ir.rikorrent pero jippretendi illi Bugeja xort'ohira ssot-
tometts ruhu ghall-gurisdizzjoni ta’ dik il-Qorti. Din is-sotto-
missjoni r-rikorrent jirravvisaha fil-fatt illi Bugeja adéetta
p-notifiks tar-Writ u, permezz ta’' l-avukat tieghu, kiteh lir-
Registratur tal-Qorti Inglits l-ittra li ssemmiet.

I-Qorti hi ta’ fehmy illi l-adéettazzjoni tan-notifika, fiha
nnifisha, ma hi ebda prova konkfufiva ta’ sottomissjoni
ghall-gurisdizzjoni tal-Qorti originali taht din l-ligi, partiko-
larment fié-dirkostanzi tai-kaz prezenti meta Bugeja adéetta
li jiehu l-kopja tar-Writ sempliéement biex jista’ jikkonsul-
ta rullu u jara x’ghandu jaghmel. ‘Wisq ingas timporta sot-
tomissjoni l-ittra ta’' l-avukat ta’ Bugeda li biha anzi rripud-
pja l-gurisdizzjoni tal-Qorti Ingli¥a. Gie ritenut mill-istess
Qorti Inglita illi fin-nuqqas ta’ tirkostanzi speéjali angas il-
komperizzjoni fil-kawia taht protesta ma timporta intenzjo-
ni volontarja ta' sottomissjoni ghall-furisdizzjoni ta’ Qorti
frustiera. Denning L.J., in “Re Dulles ‘Settiement (no. 2)
[1951] 1. Ch. B42, 850, qai:

“T cannot see how anyone can fgirly say that
a man has voluntarily submitted to the jurisdiction
of a court when he has all the time been vigorously
protesting that it has no jurisdiction. If he does
nothing and lets judgment go against him in default
of appearance, he clearly does not submit to the
Jjuriadiction. What difference in principle does it
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make, if he does not merely do nothing but actually
goes to the court and protests that it has no juris-
diction? I can see po distinction at all.”

Jista’ jkun ‘hemmn kadijiet li fihom, imhabba é-¢irkos-
tanzi, komparizzjoni ankorke taht protesta tista’ tammonta
ghall-sottomms)om virtwali. Ir-regola pero tidher li hi illi ma
jistax jinghad prima facie illi l-komparizzjoni taht protesis
fiba nfisha, timporta sottomissjoni voiontarja ghall-gurisdiz-
Zjoni tal-Qorti (ara Graveson “The Conflict of Laws"” 4th
Ed, pp. 344 — 347; Schmitthoff “The English Condlict of
Laws” 3rd Ed. pp. 465 — 8; Dicey’s Conflict of Laws, Tth
Ed p. 171).

Fil-kai prezenti, kif ga niqal, angas kien hemm kom-
parizzjoni da parti ta’ Paul Bugeja fil-prodeduri quddiem
i-Qorti Ingliza. Kien hemm biss l-ittra ta’ l-avukat tieghu
fuq imsemmija jir-Registratur li pprotestat il-gurisdizzjoni.

Ghalhekk it-talba ta’ Dottor Michael Refalo nomine ma
tisiax tigi milqugha u din il-Qorti ti¢hada bi-ispejjei kontra
tieghu,



