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14 ta’ Settembru, 1963.
Imhallef:
Onor. W, Harding, C.B.E., K.M., B.Litt.,, LL.D.
Reginald Ollia

versus

Lione! Pugliesevich
Kwerela — “Fair comment” — “animus injurandi”.
Sabiex tigi ammesse d-difiza tal-“fair comment” jinhtieg illi 1-

kliem tal-komment ibun tali ili ma feécedur il-limiti ragjo-
nevoli tal-istess komment.


Jeffrey
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Fuq kwerela “al-imsemmi Cilia ghal infurja, l-imsemmi
Pugliesevich, b'sentenza tal-Qorti Kriminali tal-Magistrati 12’
Malta tal-hamsa u ghoxrin (25} ta’ Lulju 1963 gie misjub
hati, izda gie moghti lilu I-benefiéju tal-liberazzjoni kondiz-
zjonali;

Trattat 1-appell, din il-Qorti kkunsidrat —

Il-fatti kienu dawn — il-kwerelant Cilia huwa kollettur
awtorizzat tal-General Workers’ Union u, f'din il-kwalita tie-
ghu, mar jigbor il-misata minn ghand xi impjegati tad-Dock-
yard fis-Section, li kap taghha hu I-kwerelat Pugliesevich. Fil-
waqt li l-kwerelant Cilia u I-impjegat Grech kienu geghdin
jiddiskutu dwar xi dettal tal-hlas, intervijena l-kwerelat Puglie-
sevich, u qa! il-kliem li issa gew inkriminati mill-kwerelant.
Hemm zewg versjonijiet @’ dawn il-kliem, u l-provi ma hu-
miex tali li jista' jigi stabbilit b'¢ertezza liema hija l-versjoni
ezatta, — ¢ert perd, li wahda minhom intqalet. Il-versjoni tal-
kwerelant hi fis-sens li I-kwerelat gal “...intom hallelin...gha-
liex min jiehu l-flus ta’ xejn hu halliel” — Il-versjoni l-ohra
hija dik tal-kwerelat fis-sens tal-kliem “Min jigbor il-flus u ma
jaghtix is-servizz taghhom, ikun ged jisraghom” —

Verament ma hemmx bZonn li tinghazel versjoni wahda
mill-ohra, ghaliex it-tnejn huma ekwipollenti, in kwantu i
min jisrag hu halliel, u min hu halliel ikun seraq, u, per kon-
segwenza, il-Qorti sejra timxi fuq l-assunt li l-kliem kienu
“Min jigbor il-flus u ma jaghtix is-servizzi taghhom ikun ged
jisraghom”,

Ikkunsidrat:
Issa éertament dawn il-kliem ma jistghux jigu avulsi

mill-kontest Ii fih intqaly, li kien dan 1i gej, — kienet gamet
kwistjoni jekk in-non-industrials fid-Dockyard ghandhomx
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ikunu rapprezentati mill-General Workers’ Union, ossija mill-
Malta Technica! and Clerical Association, li taghha hu segre-
tarju i-kwerelat. Meta zvoiga ruhu l-inéident odjern, il-Bord,
li kien innomina l-Gvern biex jinvestiga din il-kwistjoni, kien
diga wasal ghall-konkiuzjoni tieghu, li kienet favorevoli ghas-
sotjetd, li taghha hu, kif inghad, segretarju |-kwerelat. Izda,
il-General Workers Union ma kienitx aécettat dak il-finding
u, in segwitu tal-protest tal-Union, II-Council of Administra-
tion, li jiggestixxi d-Dockyard kien ta’ temporaneament “&
dual recognition” sakemm tittiehed decizjoni finali. Sadattant,
J-Union bagghet tigbor il-misata minn ghand l-impjegati.
Kien f'dan il-kliema li l-kwerelat, wara ii qal li 1-Union kienet
ippromettiet )i tirrestitwixxi dawk ii-mizati f'kaz 1a ' editu sfa-
vorevoli tad-deéizjoni finali, kompla aktar tard jghid il-kliem
fuq riportati, u aééettati mill-Qorti bhala I-materja tal-fatt;

Ikkunsidrat:

Id-difiza, ghathekk, qeghda ssostni illi, meta wiehed jizen
dawk il-kliem fuq l-isfond tal-kontest li fih intqalu, allura ma
hemmx ir-reat ta’ ingurja; u appunty din hija -kwistjoni legali
li ghandha issa tezamina din il-Qorti;

Ikkunsidrat fuq din il-kwistjoni —

Jekk wiehed japprofondixxi l-argument tad-difiZa, isib li
in sostanza, il-kwerelat qieghed jinvoka favur tieghu l-eécez-
zjoni tal-fair comment, ghaliex huwa gieghed isostni i I-kliem
it qal ma kienux diffamanti, in kwantu li kienu jikkostitwixxu
komment gust fuq ié-¢irkostanzi tal-in¢ident, kif fuq dettal-
jati;

Din il-Qorti tirrileva 1i d-difiza tal-“fair comment” ma
hijiex stricto jure limitata ghar-reati ta’ ingurja permezz ta’ I-
istampa, imma hi utilizzabili anki f'kazijiet ohra. Jghidu I-
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awturi Hickson & Carter Ruck, fil-klieb taghhem “The Law
of Libel and Slander” p. 119,

*This is not a defence available only to newspapers and
journalists. Every one of Her Mzajesty’s subjects has the
right to comment fairly and honestly on matters of public
interest’’.

Dawn l-awturi jiééitaw sentenza tal-Judicial Commiuee tal-
Privy Council, fejn inghad 1 |-limitazzjoni 1a' dik id-difia
ghall-gurnalisti kienet “a time-worn fallacy”.

L-istess haga jghidu [-awturi O'Sullivan & Brown, fit-test
taghhom “The Law of Defamation™ p. 113 —

“The defence of fair comment is available o all Her
Majesty's subjects — it is not the peculiar privilege of
the Press”

L aktar tard —

“The right of fair comment is one of the fundamental
rights of free speech and writing. ™

Dan li nghad jinkwadra rubu fis-sistema Malti f'dan il-
mod; — Jghid i-FROLA (Ing. e Diff. pag. 100 “Fu detto
— “Iniuria ex affectu ficientis consistit” per dimostrare che
in qualsiasi reato contro i'onore la base ossia il punto di par-
tenza sta nella spinta morale...” — Hu ovvju, ghalhekk. i
lill-imputat ghandu jkun le¢itu li jipprova Ii I-klier lilu adde-
bitati, fil-kwadru taé-éirkostanzi u tal-kontest li ntgalu, ma
kienux akkompanjati bl-intenzjoni difamatriéi, imma biss bl-
intenzjoni li jsir komment gust, moderat, onest u doverus,
bla eéessi u sekondi fini, u minghajr il-movent ta' interessi
ohra, u b'dan il-mod jeskludi fié-¢irkostanzi kongrui l-element

80 Vol. XLVII P. IV
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psikologiky tal-tugurja ¢ioé -animus injursadi;

Issa, minbarra rekwisiti ohra. |i jehticgu biex tigi ammes.-
sa mill-Qrati din id-difiza tal-fair comment, heram anki dik i
I-kliem tal-komment ikunu tali li ma jecéedux il-limiti ragone-
voli ta’ l-istess komment.

Jghidn Hickson & Carter-Ruck (loc. cit. pag. 1261 —

“Malice may be inferred from the kinguage in which the
criticism is expressed...it has been liid down that the
right to comment must not he used as a mere cloak for
invective”.

Kif sewwa rrileva [-Imhallef Bowen, fil-kawza Merivale and
wife v. Carson. 20 Q.B. Div,, f'din id-difiza tal-fair comment
hemm limitazzioni “upon the mode of expression”.

Jigi rileval It fis-sentenzi tal-Qrati Ingtizi — i, f'mater-
jt 1a’ difamuzzjoni, kienu dejjem utiii ghall-gurisprudenza
nostrali, — intusat — in relazzjoni ghali-fair comment — ii-
kelma “reasonable”, jew if-kelma “moderate”, jew jl-keima
“temperate”, — issa kif jispjega |-Gateley “On Libel and
Slander” page 334, |-uZu ta’ dawn il-kliem ma jfissrux fi I-
komment ma jibgax “fair” ankorké I-kliem ikunu ftit vivaéi
jew esagerati, imma basta ma jkunx hemm dak hi jisseijah
“invective”,

Tkkunsidrat:

Fuq il-gwida ta’ dawn il-prinéipji ma hux diffi¢li 1i tintla-
haq il-konkluzjoni fil-kaz prezenti. Sabiex il-kwerelat jikkom-
menta fis-sens tal-assunt tieghu f'dak l-indident, ma kienx
hemm bzonn 1i huwa juza l-kelma ta' serq. Hu seta’ libera-
ment jesprimi i-konéett tieghu hilli juza per ezempju I-kliem
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“ikun ged johodhom ta’ xejn” — 0ssija “ma jkunx qed jagh-
mel haga sewwa’ jew xi kliem iehor ekwipollenti, — izda,
huwa eééens meia wza  keima, li, per se, hija gravament
ingurjuza bhala indikativa ta’ delitt. Dan j-etéess — i jam-
monta ghal “mere invective” — jiddizintiola lill-kwerelat
ghad-difiza minnu akkompata, ghaliex ma hux fair il-com-
ment jekk tkun giet wzata kelma )i tammonts, mhux biss
ghall-mod spint jew esagerat jew vibrat jew vivaéi, imma ghal
“mere invective’’.

Ii-fatt li I-kwerelat huwa s-segretarju tas-sodjeta i f'din
il-kwistjoni tar-recognition hi avversa ghal General Workers’
Union, H taghha hu kollettur I-kwerelami. lungi milli jghin
lill-kwerelat, jista' jippeggoralu i-pozizzjoni tieghu, 1i ssir, kif
opportunament jirrivelaw Hickson & Carter-Ruck, loc. cit. p.
126 “perilous”, inkwantokké jista’ fi¢-éirkostanzi kongrui jigi
ingenerat is-sospett li l-komment sar invective, appuntu min-
habba dik il-kwistjoni;

Ikkunsidrar:

Id-difensur tal-kwerelat invite lill-Qorti i tippondera an-
ke l-pont li, se mai, l-ingurja kienet mhux ghad-dannu tal-
kwerelant, izda ghad-dannu tal-General Workers™ Union, pe-
ress li 1-kwerelant ma hux hlief sempiiéi mpjegat.

Ma jidhirx li dan l-argument hu bazut. Ii-briedem i, fil-
fatt, kien actu gieghed jighor il-flus kien i-kwerelant, u -
kelma, it tkkostitwixxi |-invective, kienet appuntu in relazzjo-
kienux sejrin jaghmiu xi ditinzjoni sotii tejn karika impen-
jativa u karika modesta fil-General Workers' Union, imma kel-
IFa quddiemhom il-persuna ii kienet geghda tigbor il-flus,

“v¢'ma oggezzjonata kienet appuntu in relazzjoni ghail-fatt.
wien qed jigi kompjut mil-kwerelant dak il-mument stess, u
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kwindi il-kliem komprensiv tal-kwerelat kien naturali li fieh-
mu anki ghal kwerelant stess;

Gha! dawn il-motivi din il-Qorti tiddeciedi hilli tichad 1-

appell, u tikkonferma s-sentenza appellata,bi-ispejjez kontra
l-kwerelat appellant. Drittijiet 1ad-difensuri uti infra.

Omissis.




