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13 {2’ Luljn, 1963.
Imhallef:
Onor, W. Harding, C.B.E.,, K.M., B.Litt,, LL.D.
Onor. Avukat Dr. Joseph Cassar (Galea ML.A.
versus
Onor. Nestru Lalviera, M.LA.
Libell — “animus jocandi” — Art. 15, Kap, 117.

Skond id-definizzioni tal-Ligi Maltija, il-fatt li bniedem jigi es-
posi ghar-redikolt permezz ta’ pubblikazzjoni stampata hu
inkriminabili, u 1-ligi ma taghmily ebda distinzioni bein
bniedem politiku jew bniedem mhux politiku.

Is-satira gornalistika ma hijiex, in se u per se, libelluia sakemm
ma jagbizz il-konfini tal-est wmodits in rebus. izde tagqbes dawn
il-konfini ma tesponi lill-persuna kolpita ghad-derizzjoni
sal-gra:l tnli i b‘dik is-satira tigi. fil-fehma ta' nies ben pen-
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I1-Qorti, rat il-kwerefa }i biha 'l fuq msemmi Avukat
Dottor Cassar Galea addebita lil fug imsemmi kwerelat li dan
ngurjah bil-poezija u n-nota li dehret fil-gurnal “Ii-Helsien”
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fit-tielet pagina tan-numru tas-Sibt, disgha {9} 1’ Ma.rzu
1963, — li tieghu l-istess kwerelat amunetta it kien [-ediur
meta giet pubblikata I-poezija in kwistjoni;

Rat is-sentenza tal-Qorti Kriminali zl-Magistrati ta’ Mai-
ta tal-erbatax (14) ta’ Mejju 1963, li biha l-kwerelat instab
hati ghat-termini tal-kwerela, u gie kkundannat ghall-piena
tal-muita ta’ hames liri, u ghall-ispejjez tal-kawza, minbarra
dik il-parti tal-ispejjez li assuma li jhallas il-kwerelat Attard
Kingsweli, originarjament ¢itat, izda in segwitu mahrug mili-
kaw#a, skond il-verbal fol. 7 tal-inkartament, — minbarra
hekk, l-ewwel Qorti ordnat ii-pubblikazzjoni fil-Helsien tas-
sentenza, jew ta’ sunt komprensiv taghha, fiz-Zmien fl-istess
sentenza msemmi;

Rat ir-rikors li bih il-kwerelat appelia mis-sentenza fuq
imsemmija u talab li tigi revokata, — li hu jigi dikjarat mhux
hati, ¢ li ghalhekk jigi liberat;

Trauat i-appell;
Ikkunsidrat:

Skond il-verbal fol. 7, id-difiza eccéepit li 1-poezija u n-
nota denunzjati ma humiex libelluzi — u, in subordine, fil-kaz
li huma, eééepit il-prova fal-verita tal-fatti. Nonostanti t-ter-
mini generali, li ihom hi konéepita l-eééezzjoni subordinata,
hu ovvju li I-prova tal-veritd giet offerta ghar-rigward tan-
nota, u mhux anki tal-poezija, — tant jidher minn dak li jin-
ghad in proposito espressament fit-tarf tal-ahhar konside-
rando tas-sentenza appellata, u tant jidher ukoll mil-provi
maghmula, mid-dibattitu quddiem din il-Qorti, mit-tenur tar-
rikors tal-appell, u mix-xorta tad-difiza stess.

Txkunsidrat :
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Ii-gravam dedott hu fis-sens K si tratta fil-kaZ in ispecje
ta’ satira leéita f'kaz ta’ bniedem politiku;

Osservat id-difia i ma hemm xejn ingurjuz fil-pubbli-
kazzjoni inkriminata, u li ma hux il-kaz tal-eééezzjoni tal-
animus jocandi, imma tad-dritt tal-istampa li tippubblika kari-
katuri, bil-kliem jew bil-pittura, fuq nies politiéi;

Ikkunsidrat:

Ghall-kjarifikazzjoni tal-pro¢ess ghandu jinghad li l-kwe-
relant iddikjara fix-xhieda tieghu Ji hu jhossu ingurjat ghas-
sens tal-ligi peress li bil-poezija u n-nota hu gie ridikolat;

Ikxkunsidrat:

Fit-testi dottrinali f'din il-materja ta’ libeHl (ara per ezem-
piu |-Odgers “On Libel & Slander” p. 17 et seq. — Gatley
“On Libel & Slander” p. 15 — Hickson & Carter-Ruck —
The Law of Libel and of Slander, p. 24, u diversi ohra) gew
illustrati definizzjonijiet moltepli¢i tal-Qrati dwar Xin huwa
libell, izda, kif osservaw iZ-zewg awturi I-ahhar gitati, “none
of these definitions are all-embracing or faultless™, u kif os-
serva |-Gatley fin-nota nru. (1) pag. 15 Toc.¢it.) “It is diffi-
cult to give an exhaustive definition of a libel”. — Fortunata-
ment, dan ma hux problema li ghandu jippreokkupa wisq il-
¢udikant fil-Qrati ta” Malta ghas-sempliéi raguni h 1-ligi tagh-
na hi kodifikata, u ghalhekk ‘inhuwa libefl jinsab stabbilit
f'termini espli¢iti fil-ligi positiva, li hi, u ghandha tkun, il-ligi
regolatriéi.

Issa I-ligi — Kap. 117 Ediz. Riv. — art. 15 — tikkon-
templa mhux biss dak li jolqot l-unur u I-fama ta’ persuna,
imma, bhala ipotesi distinta u alternativa, tivvizwalizza wkoll
addebiti li jesponu s-sogiett passiv “to public ridicule or con-
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tempt”. — Dan hu konformi ghali-insenjamenti dottrinali,
— bizzejjed wiehed jitéita I-Fraser “On Libel and Stender”,
7th edit. 1983, p. 3, fein jinghad “A defamatory statement is
a statement concerning any person which exposes him (o
hatred, ridicule or contempt or which causes him to be
shunned or avoided or which has a tendency 10 injure him
in his office, profession, or trade”, — definizzjoni li giet ap-
provata minn Mr. Justice McCardie fil-kawza Myroft v. Sleight
(1921) 37 T.L.R., 646, 647.

Mela skond id-definizzjoni tal-ligi Maltija, ii-fatt li bnie-
dem jigi espost ghar-redikolu permezz ta' pubblikazzjoni
stampata hu inkriminabili, u -igi ma taghmilx ebda distin-
zjoni bejn bniedem politiku jew bniedem mhux politiku.

Chalhekk, in Jinea di massima, u salv duk li sejjer jigi
rilevat aktar tard, ma hijiex aécettabili, fis-sistema legislativ
Maiti, il-propozizzjoni, posta f'termini assoluti fir-rikors tal-
kwerelat, fol. 32 tergo, bil-kliem — “id-dritt ta" l-istampa li
twaqga ghad-éajt, permezz ta' karikaturi, bil-kliem jew bil-
pittura, tan-nies politi¢i”" —

Minn naha I-ohra, lanqas ikun korrett guridikament b jin-
ghad illi kwalunkwe satira, peress li toffendi s-suxettibilita
individwali tas-soggett passiv, billi ssemmieh f'kontest umo-
ristiku, hija tabilfors inkriminabili. Hu veru li -Higi tghid
sempli¢ement li 1-iskritt ikun passibili ta’ azzjoni kriminali jekk
fih bniedem jigi espost ghar-ridikolu, imma tkun “absurda
interpretatio” u tali li btha I-ligi “omni ratione destituatur”
kieku kellu jigi trasfurat kull kriterju ragonevolment delimita-

tiv.

Ghalhekk il-problema guridiku, li ghadha taffronta din
il-Qorti, hu dak li tistabilixxi liema huma l-limiti li fihom
ghandha tkun kontenuta s-satira biex ma tkunx punibili, «~
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dawn il-limiti ghandhom minn naha wahda jevitaw il-propo-
gizzjoni esterna tad-dritt illimitat u skonfinat ta’ l-istampa li
tissatira bniedem pubbliku, u minn naha l-ohra l-propogiz-
zjoni 1-ohra, ukoll esterna, li kull satira hi, kwati ipso facto,
inkriminabili,

Ikkunsidrat fuq dan ii-pont,

Hu veru in massima dak li jghid ii-Professur Nuvolone,
titolari tal-kattedra ta’ Dritt Penal fl-Universita ta' Pavia, fil-
ktieb Reati di Stampa, 1951, pag. 32 ik —

¥...in un ordinamento libero, pensiamo che la critica an-
che in forma di satira, attraverso lo scritto o la vignetta
umoristica, non possa costituire di per sé un'offesa dal
punto di vista giuridico”.

Izda, id-dritt tal-libertd tal-istampa ghandu jigi armoniz-
zat mad-dritt, ugwalment fondamentali, ta’ kull bniedem, hekk
espress mill-Imhalief Cave in Scott v. Sampson, (1882) 8
Q.B.D. p. 503 —

“The law recognises in every man a right to have the
estimation in which he stands in the opinion of others
unaffected by statements to his discredit”.

Jghid ghap-propositu il-Piromallo, Primo Presidente Or-
dinario tal-Corte di Cassazione —

“Il diritto di liberta di cronaca incontra un limite insupe-
rabile nella incriminazione della diffamazione per mezzo
della stampa”

| 4 Q-
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“i] diritto di poter manifestare liberamente il proprio pen-
siero colla stampa & all'attivo, ma al passivo € il limite
costituito dal diritto gpettante a tutti gli uwomini di non
veder lesi i loro diritti”.

U ghandu jinghad ukoll li l-istampa ma ghandhiex dritt akbar
mi¢-¢ittadin i tikkritika —

“A newspaper has the right, and no greater or higher
right, to make comment upon a public officer or person,
occupying a public situation, than an ordinary citizen

would have”.

(Per Lord Shaw in Langlands vs. Long 1918).
(S.C., HL. p. 110 — u numeruzi awtoritajiet
ohra ditati fis-sentenza Pul. vs. Dr. Micallef
Stafrace App. Krim. 9 Jannar 1959).

Minn dan li nghad isegwi li l-kriterju himitativ ghandu
jkun imqgieghed appuntu fl-element ta’ dik l-istima 1i kull bnie-
dem ghandu dritt li jammantjeni invjolata. Ghathekk ighid
sewwa |-Odgers —

“And so too are all words which hold the plaintiff up
to contempt, hatred, scorn or ridicule, and which, by this
engendering an evil opinion of him in the minds of right-
thinking men, tend to Jdeprive him of friendly intercourse
and society”.

L-istess awtur wara li jghid (p. 1) il —

“Fvery man has a right to have his good name main-
tained unimpaired”

ikkomprendi, fin-noveru tal-materja libelluza, “words tending
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to bring into ridicule or contempt”™

u jghid illi =

“In each case the question will be — have the defen-
dant’s words appreciably injured the plaintifi’s reputa-
tion ?”

L-istess il-Gatley wara li jghid 1i —

“Scandalous matter is not essential to make a libel. It is
enough if the words render the plaintiff contempuble ar
ridiculous. . .

ikompli jirrileva i —

“To amount to a libel the words must tend to lower the
plaintiff in the estimation of right-thinking members of
society generally”.

&4
II-Folkard “The Law of Slander and Libel” p. 158, warz li,

fost 1-atternativi 1-ohra, jikkontempfa anki dak i s-soggett pas-
siv ikun “held up to scorn and ridicule”, isemmi fi-istess para-
grafu dawk ir-“ridiculous representations of him as to tend
to lessen him in the esteem of the world".

Fil-monografija ta’ Vincenzo Vescoir, fil- “Digesto Ita-
1ano’’, taht l-intestatura “Ingiuria ¢ Diffamazione”, Vol 13
Parte Prima, p. 883 et seq. para. 96, jinghad —

‘...in tema di ingiuria colla stampa non é mai ammesso

I'animus jocandi quando le parole usate riescono ad of-

fendere... né essendo lecito di spargere il ridicolo e con

tale mezzo rinscire allingiuria®



QORTI KRIMINALI 1255

Aktar tard —

“Quando il terzo abbia risentito effettivo danno nell’onore,
l'autore dello scritto o del disegno non potrebbe ripararsi
dietro la comoda e facile scusa dell’'animus jocandi”.

Fil-kors ta’ din il-monografija dan l-awtur juri li hu kellu
iejjem quddiem ghajnejh is-satira i gib disistima tal-investit,
— u difatti .jsemmi —

“eli scherzi sanguinosi e feroci che dilaniamo I'onore pilt
di un’aperta ingiuria, pitt di una esplicita diffamazione. "

Fost il-kazijiet i jippermettu éerta indulgenza ghall-is-
krivent, meta ma jgibux nuqgas ta’ stima, “verso colui che
& stato il bersaglio di un frizzo giornalistico”, hu jsemami -
iskritti politiéi.

L-istess awtur fin-nota (1) pag. 976 jidéita d-dottrina
ingliza éioé s-Seymour, u, wara li jirrileva Ii anki fis-sistema
ingliz I-iskritt Ii jkopri I-kolpit bir-ridikolu, jista’ jkun libellus,
jaggungi I-kliem li dan jigri meta jigu eéeduti 1-limiti billi jigi
“aggedito il carattere personale dell'autore™.

Ikkunsidr_at :

In konformita ghal dak 1i gie premess, din il-Qorti jidhri-
Tha li tista’ tenunéja din il-proposizzjoni in materja, — is-satira
gornalistika ma hijiex, in se u per se, libelluza sakemm ma
tivvarkax il-konfini tal-“est modus in rebus”, izda tivvarka
I-konfini meta tesponi lill-persuna kolpita ghad-derisjoni sa
grad tali li b'dik is-satira, contuttoché satira, tigi, fil-fehma ta’
nies ben pensati. imnagqsa I-istima ta’ dik il-persuna;

Ikkunsidrat:
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Ma hemmx dubju illi, fil-kaz prezenti, il-pubblikazzjoni
inkriminata hija fil-forma ta’ satira verseggata. Jinghad fiha
l-ewwel nett, taht id-dedika maghmula nominatini, it I-kun-
jom dupliéi tal-kwerelant, li irieghed, mill-ewwel wera X'jaf,
— isir il-paragun tal-kwerelant ma’ Stolper, li attwaiment ged
jagdi inkariku f'Malta bhala espert internazzjonali fl-ekono-
mija, u jinghad Ii floku seta’ gie inkarigat, il-kwerelant, —
isitu mbaghad paraguni ohra ma’ Steinbeck, de Gaulle u
Nasser, u kommenti sarkasti¢i fuq il-kapaéita tal-kwerelant fil-
politika u fil-filologija, — in segwitu l-iskrivant jikkonsilja
lill-kwerelant biex ma jhaliex gherfu “gieghed”, u biex ihad-
dem rasu, u hemm, £'din l-istrofa, il-kliem *‘hallik minn Rago-
nes” b'asterisk, li jaghmel rikjam ghan-nota in kalce, 1i fiha
jinghad Ti l-kwerelant huwa wiehied minn dawk li applikaw
biex isiru segretarji tal-partit nazzjonalista minflok 1-Avukat
Dottor V. Ragonesi. — Fl-ahhar strofa, l-iskrivent ikompli
jesorta b'ton sarkastiku lill-kwerelant biex dan (ipsis verbis}
“l-gherf mahzun fil-vini xerred mad-dinja” sabiex isir famus,
tant li ismu jkun jidher *sa fuq is-sulfarini”;

Ikkunsidrat:

Din il-Qorti rriflettit fit-tul fuq dan l-appell, pressata, kif
hassitha, bil-preokkupazzjoni li, minn naha wahda, ma tifix
indebitament koartata l-liberta ta’ l-istampa, partikolarment
fil-kkamp politiku, u minn naha l-ohra, ma jigix perikolat id-
dritt invjolabili ta’ kull persuna ghall-istima so&jali, — u was-
let ghal din il-konkiuzjoni.

Ma jistax ikun hemm dubju li l-iskrivent ta’ din il-poetija
sserva b'dik il-form ta' satira Y tikkonsisti fl-ironija ossia
sarkasmu. Ugwalment, ma jistax jigi dubitat li s-satireggant,
bil-paraguni 1i ghamel tal-kwerelant ma’ nies prominenti, ried
per antitesi jhaxxi u jéekken lill-istess kwerelant. B'dawk il-
paraguni, u bit-ton kollu kemm hu tal-versi inkriminati, l-is-
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keivent ried jilhag skop wiehed, u ebda skop iehor ma jista’
jiddezumi I-qarrej ta’ intelligenza normali, — dak, ¢ioé, li jpin-
gi lili-kwerelant bhala bniedem politiku inkapat¢i u ta’ ebda
valur fil-karika tieghu bhala deputat tal-poplu. Ma hux il-kaz
ta’ xi mot d’esprit, ti jintgal en passant, f'kontest ta’ ¢ajt, li fil-
gartrej ihalli biss is-sensazzjoni ta’ xi spirtu skorzus pjacevol-
ment akut. jew la’ Xi arguzzja inéisiva, — imma hu invece,
il-kaz ta’ carica a fondo kontra I-kwerelant, intisa biss biex taht
il-maskra konvenjenti tas-satira, tirrapprezentah bhala bnie-
dem politikament inkompetenti sal-grad tar-ridikolu. Ebda
gurista ¢ertament ma hu qatt sejjer jikkundanna li jigi kritikat,
anki talvolta f'termini vivaéi, bniedem pubbliku, u li tigi kri-
tikata, ftermini sobri, oggettivi u bilancjati, il-kapaéta tieghu
bhala tali, imma hemm ¢éerti limiti, ti ma jistghux jigu oltre-
passati, u, fost kazijiet ohra, dawn il-limiti jigu oltrepassati
meta s-satira. b'malinjita larvata taht forma ta’ sarkasmu, jew
ironija, tinvesti, fil-kontest taghha ripetut, il-persuna tal-kol-
pit bir-ridikolu fi grad tali li jigi ingenerat fil-qarrej, mhux
sens ta’ umorizmu pjaceveli li ma jhallix pjagi, imma sens
ta’ nugqas fa’ stima versu l-persuna esposta ghal dak is-sar-
kasmu. Qalet sewwa sentenza tal-Qorti tal-Appell ta’ Milan,
20 gosto 1899, Asti C. Ferrari, riportata fil-Giurisprudenza
Penale Torinese, Vol. XIX, p. 152, illi “punzecchiare non ¢
sinonimo di ingiuriare”, II-Qorti tkompli tirrileva li fil-versi
denunzjati ma hemmx hlief derisjoni kontinwa tal-kwerelant,
u kumulativa, li tilhag grad tali li twaggghu ghaé-¢ajt b’'mod
. li tongos It stima tieghu bhala bniedem politiku, b'responsa-

bilita lejn il-kostitwenti tieghu, lejn il-partit tieghu, u lejn paj-
jizu. Osserva tajjeb l-awtur CHASSAN, fl-opera tieghu “Des
debits et contraventions de la parole”, Vol. I — “La derisione
in fatto di mancamento di stima non & che un oltraggio, per-
ché tende a provocare il disprezzo e la sconsiderazione”.

Jaqgra kif jaqra l-iskritt inkriminat, wiehed ma jistax jghid
li l-iskrivent gieghed biss jghaddi in berlina lill-kwerelant, bi
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spirty innokwament umovistiku, biex semplicement idahhag
lill-garrej, sija pure a spejjez ta’ haddiehor, — imma ghandu,
invece, ihassu konvint li l-iskrivent ried jesponi lil-kwerelant
ghal grad tali ta’ ridikolu i jiddemolih, biHi jirraffigurah bhala
bniedem politiku ta’ ineffidjenza tali i ghandu jigi mghoddi
biz-zmen — u, b'dagshekk, éertament ma hemmx is-satira le-
¢ita imma hemm is-satira li, appuntu ghax tnagqas l-istima
{al-persuna kolpita, ebda Qorti ma tista’ tittollera. — Per tute’
aitro, din il-Qorti taghmel taghha dak Ji rritenit l-ewwel Qorti;

Ghathekk, din il-Qorti tiddeéiedi hilli tirrespingi l-appell
tal-kwerelat, u tikkonferma s-sentenza appellata, kompriz |-
ordni tal-pubblikazzjoni. L-ispejjez jithallsu mili-kwerelat ap-
petlant. Onoratju tad-difensuri uti infra.

Omissis.
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