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12 ta’ Janmar, 1983
Imta et :
Onor, Dr. Edoardo Magri, LL.D.
L-Ispizjar Anthony Darmenla, ne. et ne,
versus
Onorevoll Dottor Glorglo Borg Olivier, ne. et ne.

Gurisdizzjoni — Ordri Pubbliku — “Malta Government Joint
Council’ — “Arbitration Tribumal” — Diskrezzjoni Minis-
terjali — Kabinett — “Civil Servants” — Att “Jure Imperii”
— “Public Policy”.

Meta I-Qorti Ligi konfrontata beddezzfoni ta’ difett ta’ gurisdiz-
Zjoni fi kwalunkwe kawia, ghandha gabe! Tefn tfitter u tara
li ma tekonerar rulthg jekk ragunijlet ta’ ordni pubbiiky few
statutari, ma HMpprekludinier U tiehu konfizzioni, bhalg tri-
bunal ordinarju, tal-kontroversia li tigi istitwita quddiemhe.

L-istituzzjoni tal-protdedura quddiem I-“Arbitration Tribunal”
hija diskrezzjonali ghall-Ministru skond il-kas li fipprezenia
quddiemu.

Huwa I-kabinet 1 ftassal il-policy tal-Guern.

Ir-rapport bein l-Istat u l-impjegat huma unilaterali u mhice
kontrattwali « minnhom ma titnissiix bejniethom rediproéita
ta’ drittijiet u doveri.

Ir-relazzjontjiet befn l-impjegat u I-Kurung huwa purament
volontarfi u l-impjegat m'ghandux drit} jagizxi langas jekk
ikun interviena kuntratt spectfiku.

In-nomina ta' funzjonariu pubbliky hifa aft majestatiku u erer-
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dtat mill-Kuruna “Jure Imperii” u kwindi hija ta’ anologa
natura r-rimunerazzjoni tal-impjegat H tiddependi jug dik
in-nomina.

Dikparazzioni ta’ Policy tal-Gvern mhijiez sindikabbit mit-Tri-
bunait jekk ma jigiz pruvat Ui saret minghajr awtoritd few
il-forma preskritia.

L-istat tad-duttrinag guridika u tal-gurisprudenza dwar ir-relaz-
zjontfiet bejn il-Kuruna u l-impfegat Civii huwa nkostenti
u konfus fis-sens i hemm ditersi pronunzjamenti ta’ awto-
ritajiet gudizzjarji u amministrattivi 11 geghdin finvokaw ir-
rimedju biex l-impjegat pubbliku fkun jista® jitlob quddiem
11-Qrati d-drittijiet tieghu b'mod spedjall rigward salarji lilu
spettanti u licenzfament ingust. : ‘

I-Qorti, rat l-att taé-¢éitazzjoni i bik l-atturi nomine,
premessi d-dikjarazzjonijiet netessarji u moghtija l-prov-
vedimenti opportuni, premessi illi 1-Official Side u 1-Istaff
Side tal-Malta Government Joint Council ftehma fl-1¢ ta’
Awissu, 1959, illi jaghmilu l-isforzi kollha biex il-kwistjoni-
jiet dwar “new pay and grading structure” fil-Maita Civil
Service jigu negozjati fil-Maha Government Joint Councit u
b'hekk jigi evitat rikors ghall-Arbitragg u illi jaghmlu minn
koHox biex id-diskussjonijiet ezawrienti dwar id-divergenzi
bejn il-partijiet fl-istess Council ma jkunux protratti iizej-
jed u jkunu finalizzati fi Zmien ragjonevoli, u illi jekk wara
diskussjonijiet ezawrienti fl-istess Council jibqghu bejn il-
partijiet kwistjonijiet li ma jistghux jigu aktar mahlula per-
mezz ia' negozjati, dawn il-kwistjonijiet jigu riferiti ghall-
Arbitration Tribunal spedjali mwaqqaf ad hoc u soggett
ghall-kondizzjonijiet u I-limitazzjonijiet definiti fil-ftehim
bejn il-partijiet tal-10 ta’ Awissu, 1959 (Dok: A); premess
illi minkejja 1-isforzi kollhg maghmula mill-partijiet v wara
diskussjonijiet ezawrienti protratti ghal aktar minn tlitt snin
fil-Malta Government Joint Council, hemm bejn il-partijiet
divergenzi dwar il-“pay and grading structure” fil-Malta
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Civil Service li bi-ebda mod ma jistghu jigu rizoluti permezz
ta’ negozjati ulterjuri; premess illi minkejja l-insistenzi kon-
tinwi tal-Istaff Side biex il-ftehim bejn il-partijiet tal-10 ta’
Awissu, 1959, jigi osservat u l-kwistjonijiet bejn il-partijiet
jigu riferiti ghall-Arbitration Tribunal speéjali kif kontem-
plati fl-istess ftehim, 1-Official Side u I-Gvern ma humiex fi
Rsiebhom jimplimentaw dan il-ftehim issa ghar-ragunijiet
invokati unilateraiment u estraneji ghail-istess ftehim; taibu
illi din i1-Qorti tiddikjara illi l-kwistjonijiet bejn 1-Official Side
u I-Istaff Side tal-Malta Government Joint Council dwar il-
“new pay and grading structure’ fil-Mala Civil Service
ghandhom jigu riferiti ghall-Arbitration Tribunal specjali
skond il-ftehim tal-10 ta' Awissu, 1959, u ghal dak I jirri-
gwarda t-“terms of reference’ lili-arbitragg, skond l-art, T
ta’ l-istess ftehim, bl-ispejjez, inklui dawk ta’ l-ittra uffi¢jali
tal-20 ta’ Frar, 1963, u tas-6 ta’ April, 1963, kontra |-kon-
venuti;

Rat id-dikjarazzjoni ta' l-atturi nomine u n-nota tax-
xhieda taghhom;

Rat in-notg ta’' l-eé¢éezzjonijiet tal-konvenuti nomine fejn
qalu li dak li jsir fil-Maita Government Joint Council ghal-
kemm jaqdi funzjonijiet importanti u applikabbli general-
ment, ma jikkrejax drittijiet legalment esegwibbli kemm fa-
vur jew kontra -Kuruna, kemm favur jew kontra xi persu-
na fis-servizz pubbliku u ghalhekk m’hemmx lok ghad-do-
manda atri¢i. Li kif inghad ufficjalment lil-kontrapartit fi-
istatement uffi¢jali tat-23 ta’ Novembru, 1962, u sussegwen-
tement ukoll l-14 ta’ Ottubru, 1983, ii-Gvern kien (u ghadu)
tal-fehma illi sakemm jibqghu fil-pajjiz i¢c-éirkostanzi eko-
nomiéi u finanzjarji attwali, rikors ghall-arbitragg ghandu
jigi evitat assolutament. [l-Gvern ghandu dritt “on grounds
of policy” jirrifjuta l-arbitragg, ghax il-Gvern huwa finai-
ment responsabbli lejn I-Asemblea Legislattiva ghall-ammi-
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nistrazzjoni tas-servizz pubbliku, u ma jistax jinhall minn
dina r-responsabbiliti, jew jikkondividiha ma xi persuna jew
persuni jew organizzazzjonijiet ohra.

Li Il-makkinarju tal-Joint Council jopera u ghancu
mportanzg kbira fil-kors normali tar-rapporti bejn il-parti-
jiet, salv u mpregudikat l-interess nazzjonali, li jista’ jesijg:
diversament.

Rat id-dik jarazzjoni tal-konvenuti nomine, u n-nots (ax-
xhieda taghhom; kif ukoll id-dokumenti esibiti;

OMISSIS;

Rat in-nota ta’ l-osservazzjonijiet tal-konvenuti nomine,
u d-dokumenti annessi -— fejn tra altro gie sottomess i Jina
I-Qorti mhijiex kompetenti li tiehu konjizzjoni tal-kawiz
minhabba difert ta’ gurisdizzjoni, u ¢joé: (a) bl llum hemm
dikjarazzjoni ta' policy tal-Gvern fis-sens illi sskemm jib-
gghu é-&irkostanzi ekonomiéi u finanzjarji prekenti, rikors
ghali-arbitragg ghandu jigi evitat gssolutament; (b} billi fuqg
l-iskorta tal-gurisprudenza li ghaliha saret riferenza r-rap-
port bejn I-Istat u l-impjegat hu unilaterali u -impjegati jew
ir-rapprezentati taghhom fil-Joint Council m'ghandhomx
dritt jagixxu kontra 1-Kuruna langas jekk ikun intervjena
kuntratt specifiku ;

Li, hemm karenza ta' nteress fl-atturi ghaliex dak li jsir
fil-Joint Council ma johlogx drittijiet legalment esegwibbli;

OMISSIS;
Tkkunsidrat:

Li. il-Qorti. meta tinsab konfrontata b’edéezzjoni ta' di-
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fett ta’ guriadizzjoni, f'kwalunkwe kawza li tkun, ghandha
gabel xejn tfittex, u tara li ma tetawtorax ruhha, jekk ragu-
nijiet ta’ ordni pubbliku jew statutarji, ma jipprekiuduhiex }i
tiehu konjizzjoni, bhala tribunal ordinarju, tal-kontroversja
li tigi istitwita quddiemha.

Li, inoltri, huwa tajjeb li jigi mill-ewwel affermat li 1-
kwistjoni in desamina rigwardanti d-drittijiet ta' klassi ta’
impjegati statali fis-servizz ¢ivili, m'ghandhiex rilevanza
prettament privata, ikda tassurgi ghal grad ta’ importanza
pubblika u nazzjonali, billi jinsabu konnessi maghha l-pre-
rogativi ta’ l-amministrazzjoni governaltiva, ta’ I-insindaka-
bilith tal-Kuruna, u tas-Supremazija tal-Kamra Legislativa.

Tkkunsidrat:

Li biex tgi rizoluta l-e¢éezzjoni preliminari tal-konve-
nuti nomine, huwa meltieg li jigu esposti dawna I-fatti:

&) Li sar akkordju bejn 1-Official Side u J-Istaff Side
tal-Malta Government Joint Council 1i jaghmiu l-isforzi
kollha biex il-kwistjonijiet dwar “new pay and grading
structure” fil-Malta Cicil Service jigu negozjati fil-Maita
Government Joint Council, u b’hekk jigi evitat rikors ghall-
Arbitragy.

b) Li jekk wara diskussjonijiet esawrienti fl-istess
Council jibqghu bejn il-partijiet kwistjonijiet li ma jistax jigu
aktar mahlula permezz ta' negozjati, dawna I-kwistjonijiet
jig riferiti ghall-Arbitration Tribunal spe¢iali mwaqgqaf “ad
hoc” u soggett ghall-kondizzjonijiet u limitazzjonijiet definiti
fil-ftehim bejn il-partijiet tal-10 ta’ Awissu, 1959 (Dok: A,
fol: 4).

¢} Li l-atturi bhala konsegwenza ta' dana I-ftehim
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qeghdin jitolbu biex dina 1-Qorti tiddikjara illi I-kwistjoni-
jiet bejn 1-Official Side u I-Istaff Side tai-Malta Government
Joint Council ga fuq imsemmija ghandhom jigu riferiti
ghali-Arbitration Tribunal specjali skond l-imsemmi fiehim.

d) Li I-Gvern Wb'ittra tat-23 ta' Novembru 1082
iddikjara testwalment (Dok: I fol: 10) ; “It is the considered
view of the Government that so long as the present financial
and economic circumstances persist, recourse to arbitraticn
should be absolutely avoided™”. L-istess konéett huwa rivedit
fid-dik jarazzjonijiet governattivi tas-8 ta’ Settembru, 1963 u
14 ta’ Ottubru, 1983 {(Dok: 2, 4, fols: 11, 12}.

Ikkunsidrat:

Li [-atturi bhala komponenti ufficjali ta’ -Istaff Side tal-
Malta Government Joint Council huma regolarment rikonox-
xuti mill-Gvern, u b'¢erti modifikazzjonijiet jirrappreientaw
dik !-organizzazzjoni jew korp fis-Servizz Civili kostitwit fug
il-linji tas-Civili Service National Whitley Council tal-Ingil-
terra, li kien fie mwaqqaf £1-1919, u keHu bhala skop i jik-
komprendi “ait matters which affect the conditicns of ser-
vice of the ataffs. .. .. which must be all civil servants who
are non industrial”’. (The Staff Relations in the Civil Service,
H.M. Treasury, HM. Stationery Officer, 1958, para. 35, p. 8);
u kelly bhals limiti, “that the official side has no authonty
except that of the Government, and the Government cannot
be compelled to exercise his authority by way of Whitley
procedure’”’ {ibid. para. 47 p. 12), u dana ghaliex “the Gov-
ernment has not surrendered, and cannot surrender its
liberty of action in the exercise of its authority and the dis-
charge of its responsibilities in the public interest”. (ibid.
pars. 46 p. 12).

Li dawna l-konéetti li jirregolaw il-Whitley Councilg
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Ingliti huma animati mill-prinéipju li: “behind the Official
Side of the National Council lieg Cabinet authority on all
major matters; prior Cabinet authority for the opening of
Whitley discussiona and further Cabinet authority for the
concluding of agreements’.

Liema prinéipju jidderiva mill-konsegwenzi tas-suécéessi
konsiderevoli tal-Kuruna “in its recent struggles with Par-
liament’, u waslet biex tinvadi “the sphere of the Judiciary
and has attacked what was once considered one of the pri-
mary principles of our Congtitution, namely, that all persons
were entitled to have their disputes determined before the
Judges not under the control of the Crown. So it happens
that questions of great importance to the subject, and even
cases between the subject and the Crown, are removed from
the ordinary Courts and are decided by Civil Servants in a
government department” (The New Popular Educator —
J.A. Hammerton — Vol. II, p. 1241, “The Crown in the

Twentieth Century").

LEAELLE- N ] LRS LY

Side, u l-konvenut On. Edgar Cuschieri, bhala Chairman lal-
Official Side tal-Malta Government Joint Council, sar i-ak-
kordju ga fuq riferit, u li |-Gvern suécessivament oppona
ruhu ghall-esekuzzjoni ta’ dak il-ftehim *'as it rung counter
to Government's declared policy that, so fong as the present
financial and economic situation persists, Arbitration of any
sort should be avoided” (Dok: 4, fol: 13).

Li, rrizulte 1 hein Lattari bhala komponenti ta' -lsiaft

Li mhuwiex barra minn loku li hawn jigi riportal bran
ta' l-ittra li I-Prim Ministru Ingliz ta’ ailurg kien baghat fis-
seng 1927 lill-Istaff Side tas-Civil Service Ingliz fejn sostna
li 1-Gvern ma jistax talt ebda éirkostinza, jadtetta l-prin-
éipju li jastjeni ruliu li jagixxi esekutivament “pending refe-
rence to the Arbitration Court and the Judgement of the
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Court as to the action to be taken;” ghaliex “in these as
in other matters the Government must act as it deems right
in the public interest, and it could not consent to limit ita
discretion so0 to act by any such rule of procedure as (i.c
Staff Side of the National Whitley Council would desire io
see adopted” (ibid. para. 97 p. 23, The Institution of profes-
sional Civil Servants 1958 para. 98 p. 22).

Ikkunsidrat:

Li stabiliti dawna I-prinéipji f'materja ta’ dritt kostituz-
zjonali ngliz dwar ir-regolament u l-influwenzs tal-Govern-
ment Joint Council fuq id-detitjonijiet tal-Ministri u tal-
Gvern, ghandu jigi ezaminat sa fejn tista’ tasal il-gurisdiz-
zjomi ta’ dina 1-Qorti meta tinsab adita biex tiddetiedi preten-
zjoni bhal dik ta’ l-atturi li jkunu minnha awtorizzati jirri-
ferixxu lll-Arbitration Tribunal spetjali dawk il-kwistjoni-
jiet li bagghu insoluti dwar “new pay and grading struc-
ture”. bejnhom u 1-Official Side tal-Malta Government Joint

Ikikunsidrac:

Li l-kwistjoni tal-pega u tal-grading structure tal-im-
pjegati tas-servizz ¢ivili hija ta’ natura eminentement pub-
blika, u hija konnesss ma’ u dipendenti mill-policy tal-Gvern
li jkun irid jadottaha o meno; u trattandosi ta’ materja fejn
hemm involuti nteressi mhux biss ta’ promozzioni ikda ta’
finanzi flimkien mal-Ministru jew il-Kabinett huwa nteres-
sat ukoll il-Pariament, bhala l-korp suprem li huwa rivestit
bil-poteri dedisivi dwar l-ispiza tal-fondi pubbliti. Kien ghal-
hekk li 1-Gvern hass li m'ghandhiex tigi miiqugha t-talba
ta’ l-atturi in bazi ghall-prindipji ta’ dritt kostituzzjonali
ngli¢ applikati ghall-prodeduri tal-Joint Councils, k jirritje-
nu: “The Government must also reserve to itself the right

83-8 Vol XLIX, P II
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to refuse arbitration on grounds of policy, because the Gov-
ernment is responaible to Parliament for the administration
of the public service and cannot relieve itself of that respon-
sibility or share it with any other persons cr organisation”
‘op. cit. page 22, no. 95; I.P.G.S. Handbook page 22, para.
o4).

Ikkunsidrat:

Li, I-Arbitration Tribunal kien gie kostitwit f'Malta bl-
At XXXV tas-sena 1948, u pretizament fl-art. 11(1) u
(2) gie provdut li: “meta jittiehdu xi passi biex isir xi ftehim
ta’ kwistjoni ta’ xoghol mill-Ministru taht id-dispotizzjoni-
jiet tat-taqsima II ta’ dan l-att u dawna l-passi ma jkunux
safghu fi ftehim ta)-kwistjoni, sew il-parti wahda kemm il-
parti 1-ohra jkunu jistghu jgharrfu lill-Ministru b'dina -
haga. “Meta jirdievi talba mit-zewg partijiet kif imsemmi fi-
art, 5{d} jew avviz kif imsemmi fis-subartikolu (1) ta’ dan
J-artikolu, u meta jlkun sodisfatt illi t-taiba, jew, skond il-
kaz, l-avviz, jiréevieh minn ghand persuna li thaddem u/jew
minn trade union regolarment maghrufa li tirrapprefenta |-
interessi tal-haddiema nteressati fl-kwistjoni, il-Ministru
jgib il-kwistjoni quddiem it-Tribunal, biex jiddetidiha hu,
u dan ghandu jaghmlu fiz-mien wiehed u ghoxrin gurnata
mid-data ta’ dik it-talba jew avviz, hlief jekk fil-fehma tie-
ghu, minhabba é-cirkostanzi specjali tal-ka#, ma jkunx meh-
tieg jew xieraq li l-kwistjoni tingieb quddiem it-Tribunal ik-
tar tard”.

Li tant mill-ittra kemm ukoll mili-ispirtu ta’ dan l-arti-
kolu jidher li I-kwistjoni ghandha titressaq qudiem 1-Arbit-
ration Tribunal a diskrezzjoni tal-Ministru, tant huwa hekk
li meta jivverifikaw ruhhom ié-¢irkostanzi previsti mill-arti-
kolu 5 ta’ l-istess Att, il-Ministru jekk jidhirte xieraq jista'
jetertita is-setghat kollha jew kull walida jew olira minn-
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hom, u specifikatament il-Ministru jista® Jgib il-kwistjon!
quddiem it-Tribunal meta jkun hemm talba taz-Zewg pearti-
jiet. (art. 5(d) s’ 1-Att fuq citat).

Li, rrizulta K 1-ftehim biex il-kwistjoni titressaq qud-
diem l-Arbitration Tribunat intlahag bejn iz-Zewg partijiet
interessati, skond l-iskrittura tal-10 ta’ Awissu, 1958; ma
rrizultax perd, almenu mill-prodess, li saret talba apposiia
lill-Ministru mi3-zewg partijiet biex dana jgib il-kwistjon:
quddiem it-Tribunal, u ghalhekk, anki taht dana l-aspeti, a
parti l-osservazzjonijiet li sejrin jigu maghmula aktar i

quddiem, ma }‘glnv jinghad i 1-Qorti tigta’ tigsupplixxg ghal

dina I-fakultd piena u dnskrezz;om investita b'ligi espresaa
fil-persuna tal-Ministru.

Li, l-ahjar prova li l-istituzzjoni tal-proéedura quddiem
I-Arbitration Tribunal hija diskrezzjonali ghall-Ministru
skond il-ka# li jipprezenta rutiu quddiemu, hija li kuil darba
li dina kienet mefitiega ma gietx mi¢huda mill-Ministru inka-
rikat, meta hass li dina kellha ssir (v. Deéiijonijiet tat-Tri-
buna! ta’ I-Arbitragg Ghal Maita, Deé. 1949 — Deé. 1983} ;
izda kien hemm kasi I-Ingiiterra fejn il-Gvern irrifjuta U
jippermetti “sn arbitrable claim to go to arbitration or the
grounds of major policy” (v. Public Administration, Vol.
XXXVII 1960, Autumn Issue, page 202).

Li, pero, taht i¢-éirkostanzi pekuljari tal-pajjiz, il-Gvern
hass li t-talba ta’ I-atturi nomine kienet pregudizzjevoli ghail-
interess tal-kommunita, ‘‘so long as the present financial and
economic circumstances persist’’. Dikjarazzjoni simili ghan-
dha bhala fondament linja ta’ kondotta li fugha I-Gvern ikun
fassal il-policy ta’ }-amministrazzjoni, u ma tistax tigi dis-
kuss u anki, indirettament éensurata mit-Tribunal, billi jaw-
torizza lill-atturi jirriferixxu l-kontroversja taghhom mill-
Joint Council tal-Gvern, ghal quddiem Tribunal. Dana anqas
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hgta’ jsir, ghaliex il-meritu ta’ kif sejra tinfluwixxi |-preten-
~joni ta’ l-atturi fuq il-policy tal-Gvern, mhuwiex oggett ta’
4ina i-kawza, u ghalhekk ikun antiguridiku li -Qoni tgi
mitluba i tiddeéiedi I-espedjenza ta’ protedura quddiem Tri-
sunai Spe¢jali, meta m’'ghandhiex u angas jista’ jkoitha qud-
diemha l-elementi li minnhom tista’ tirrikava I-gustifikazzjo-
ni ta’ dana l-atteggjament u ta’ dina l-kondotta taghha.

Li, inoltri, in definitiva huwsa !-Kabinett li jfassal il-
policy tal-Gvern u jiddediedi “what shall be done in impor-
ant matters” (Anson: “Law and Custom of the Constitu-
ion, The Crown, Vol. II, p. 1, p. 156) ; tant huwa hekk li:
‘if on consideration any agreed plan is discovered to have
nexpected implications, it could be overridden on the
rounds of Cabinet responsibility’’ (Herman Finer: “The
Theory and Practice of Modern Government’’, — Represen-
ative Councils, page 909).

Ikkunsidrat:

Li t-talba odjerna qeghda ssir minn organizzazzjoni
komposta interament minn impjegati tal-Gvern Civili u fi-
‘nteress ta’ l-istess impjegati ¢ivili ghal revisjoni ta’ salarji
u anomaliji ohra fl-impieg minnhom lamentati.

Li r-regolamenti relativi ghan-nomini fis-servizz pub-
bliku *“do not constitute & contract between the Crown and
its servants;” u l-istess nomini “are made by authority of
Her Majesty, and such offices are held during Her Majesty’s
pleasure” (Colonial Regulations, Public Officers, Part I, page
5, para. 16 u 17). Dawna r-Regolamenti gew inkorporati
s#1-Kostituzzjoni 12’ Malta, 1961 (art. 84(1)) ; u l-istess poter
e pvestt 81-Prim Ministru bleart, 113(1) tal-Maita Inde-

Coederco Oomgtregon, UM, Minn dawna Skondetu pestil-
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u ritenut kemm fid-dottrina u gurisprudenza inglizi, kif ukoll
fil-furisprudenza taghna, li r-rapporti bejn l-Istat u l-im-
pjegat huma unilaterali u mhux kontrattwali, u minnhom ma
titnissilx bejniethom reciproéita ta’ drittijiet u doveri (Kol-
iez. XX1, L, 433; XXV1, 1, 402), Tant huwa hekk Ii fii-kawza
“Rodwell va. Thomas” (King's Beuch Div. 1944, Law Re-
ports, p. 600), gie deéiz: *“In any case, however, the plain-
tiff has not proved that the provisions as to procedure by
the Joint Committee formed part of his contract of employ-
ment. Such g term in the contract would be contrary 1o pub-
lic policy as an interference and clog on the prerogative right
of the Crown to dismiss an established Civil Servant at any

-y |

tlﬂlc .

Li, dana l-prinéipju jgib mieghu konsiderazzjoni ohra
li r-relazzjonijiet bejn il-Kuruna u I-impjegat huma pura-
ment volontarj u l-impjegat m’'ghandux dritt jagixxi kon-
tra 1-Kuruns, langas jekk ikun intervjena kuntratt spedifi-
ku: “A petition of right cannot be brought by them to re-
cover pay, pension or other sums io which they claim to be
entitled for their services” (Halsbury, Laws of England,
Vol. IX, “Crown Practice”, pars. 1179, page 682, Hailsham
Edit. Empire Digest, Vol. 18, No. 357, page 240; Ridges’
Constitutional Law, 8th Edit. page 198, 201). Dana l-prin-
éipju huwwn batat fuq il-konsiderazzjoni ta’ l-istess Ridge=
li: “The Crown cannot fetter its executive action by contrarn!
80 a8 to deprive itself of its inherent discretion to act in the
public interest, such a stipulation being contrary to publ:
policy”. (ibid. pag. 299). Infatti, t-tendenza moderna hija |

silebe s Faviwrw: Till_awurtamita diat nuhhiEil ammd natawl Jiaken
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zjomali, “‘and &t is well settled that where a power is so draw
as to confer an ahsolute discretion on the authority (vid
At XXXVII 1a)-1948 ga fugq citat) to which it is entrusted
the Courts cannot interfere with its exercise' (op. cit. Ridges
pag. 264; Riversedge vs. Anderson (1842) A.C. 206; Dud
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fieid vs. Ministry of Works, High Court of Justice, Q.B. Div.
— riportata fit-Times ta’ Londra tas-17 ta’ Ditembru, 1963).

Li, inoltri, ghandu jigi rilevat li n-nomina ta’ fungjonar-
ju pubbliku hija att majestatika u eteréitat mill-Kuruna
“Jure Imperii, u kwindi hija ta’ anologa natura rrimune-
razzjoni 18’ l-impjegat li tiddependi minn dik in-nomina.
Ghalhekk anki taht dana l-aspett |-att tal-Kuruna, u b'mod
spedjali d-dikjarazzjoni ta’ policy tal-Gvern, mhijiex sinda-
kabbli mit-Tribunali jekk ma jigix pruvat, li mbux il-ka$, i
sar minghajr awtorita jew il-forma preskritta (Kollez. XXVI,
i, 184, XXIX, ii, 1085; Vol XL, i, 721).

Li, studjuzi tal-ligi amministrattiva, redentement fuq 1-
iskorta tal-prindipji fuq enunéjati, waslu ghall-konkluzjoni
li ma tidhirx inaééettabbli t-teorija li:  *“The Civil Service,
though it has grown into an enormous industry, still retains
a kind of legal extraterritorislity in its internal affairs. .. ...
like all regulations of the service these are its own domestic
arrangements rather than matters of interest to Jawyers. ...
At present it still seems true to say that the Court prefer
not to develop any “law of Crown service” but to let it rest
on administrative practice”” (Wade: Administrative Law, pag.
19, 20, 237; Spawn: “Public Adiministration in Australia”,
1960, pag. 359-360: Anson, ga fuq é&itat, Vol II, part T, 4th
Edit. p. 241).

Ikkunsidrat:

Li mill-istess kontest ta’ l-oppozizzjoni tal-Gvern Ii I-
kwistjoni ta’ 1-Istaff Side tigi mressqa quddiem 1-Arbitration
Tribunal, jemergi 1-fatt li I-Gvern qieghed jeZerdita ding d-
diskrezzjoni minhabba I-aliegati motivi ta’ importanza naz-
zjonali li attwalment jistghu jkollhom effett sfavorevoli fuq
is-sitwazzjoni finanzjarja u ekonomikg tal-pajjiz (Dok: 2.
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fol: 11), Perd, dana ma jfissirx li aktar tard, meta 8-sitwaz-
zjoni ekopomika lokali tkun atabiiizzat ruhha, u jibgghu jis-
sysimtu l-elementi ghal biex il-pretensjoni ta’ 1-atturi tigi eds-
mingta u okkorrendo, etawdita, li 1-Gvern jirrivedi dana I-
atteggjament tieghy, spparentement rigidu, u minghajr pre-
gudisgiu tal-prindipju ga minnu sostnut, isib soluzzjoni paci-
fika ta' dina i-vertenza inkrexjusa u krudjali, Il-Ministrg,
infatti, huwa awtorizzat li jipposponi kwalunkwe tatba ghall-
arbitragg “jekk fil-fehma tieghu, minhabba ¢-éirkostan:
spedjali tal-ka, ma jkunx mehtieg jew xieraqg li I-kwistjoni
tingieb quddiem it-Tribunal iktar tard” (Att XXXVIII tai-
1948 fuq imsemmi, art. 11(2) ).

Ikkunsidrat:

Li fl-ahharnett, huwa doverus li dina L-Qorti tzghme!
menzjoni tas-semenza elaborata moghtija mill-On. Qorti 2’
I-Appell fit-8 ta’ Jannar, 1965, fil-kawza “Robert Builer /1.
Apthony Camilieri, noe”. F'dina l-kawta gie ritenut li l-ista:
tad-duttring guridiks u tal-gurisprudenza ngliza dwar ir-
relazzjonijiet bejn ii-Kuruna u l-impjegat &ivili huwa nkos-
tanti u konfus, fis-sens li hemm diversi pronunzjament ta
awtoritajiet gudizzjarji u amministrativi li geghdin jinvokaw
xi rimedju biex l-impjegat pubbliku jkun jista’ jitiob qud-
diem il-Qraii id-drittijiet tieghu b'mod speéjali rigward sa-
larji lilu spetianti u lidenzjament ingust.

Li, 1-On, Qorti s’ I-Appell fl-imsemmija sentenza, min-
ghair ma dafilet fil-kwiastjoni jekk l-attur Butler kienx jew
le impjegat &ivili fis-sens tal-Colonial Regulations ga fuq éi-
tati, affermat il-prinéipju li speé¢jalment fil-kaZ ta’ retribuz-
zjoni ta’ salarju dovut lill-impjegat éivili ghas-servizz minnu
prestat, il-Qorti ordinarja hija kompetenti li tiehu konjizzjoni
ta' dina 1-lanjanza jekk tigi adita mill-istess impjegat ghal
dana I-fini.
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Li, perd, fil-kawia odjerna, il-printipji espressi mill-On.
Qorti ta’ l-Appell fil-kawia fuq riferita, ma jidhirx li jis-
tghu agevoiment isibu l-applikazzjoni taghhom; ghaliex I-
atturi mhumiex geghdin jibbazaw it-tatba ghal biex jigu am-
messi qudiem il-Qorti Arbitrali fuq kwistjoni ta’ kreditu
ghas-gsalarju jew ritenzjoni ingusta tas-salarju taghhom da
parti tal-konvenuti nomine, i2da l-pretensjoni taghhom hija
impernjata fuq motivi ta’ “new pay and grading structure”,
l, kif ga nghad, huma insidakabbli minn dawna 1-Qrau, billi
materja simili hija riservata lifl-Gvern, li, fl-eseréizzju dis-
krezzjonali tieghu, jista’ jiddisponi minnha skond ié-girkos-
tanzi, u skond kif tawtorizzah il-prerogativa unilaterali 1i
s'issa almenu, dejjem imperat ghan-notori motivi ta' ordni
pubbliku u ta’ pratika kostituzzjonali fir-relazzjonijiet bejn
il-Kuruna u l-impjegati taghha.

Ghal dawn il-motivi:

Tiddetiedi billi tilqa’ 1-eééezzjoni preliminari tal-konve-
nuti nomine, u tiddikjara ruhha inkompetenti li tiehu konjiz-
2joni tal-kawiza minhabba difett ta' gurisdizzjoni.

L-ispejjez jibqghu a karigu ta’ l-atturi nomine.
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