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25 14’ Frur, 1967
ImRallef:
Onor. Edoardo Magyi, LL.D.
Daniele Farrugla et noe
versus

John Pelidano

Danni — Kollizjoni — Responsabilith — Colpa — Negligen-
7a — Kontributorjeti — Diligenza — Grad 8’ — Tfal -— Mi-
norenni — Missier — Responsabiltd. ghall-agir ta'.

Il-missier huwa responsabbli ghall-agir tal-minorenni taht disa’
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iy jekk b'rijulial ta’ dan isefri hsgre, u dina tkun dovuta
ghaen-nugqas tas-sorveljanza teghu. Minn isug karozaa ghon-
du jederédila d-diligenza ta' “donus pater famillas”, u ma fkunc
respensabbit ghall-indident fekk dan seta’ figi evitat biss bdi-
ligenga straordinaria.

I-Qorti, rat l-att taé-ditazzjoni li bih l-atturi billi As-28
Awissu, 1985 il-konvenut wagr li kien ged isug Truck Ne.
4863 £ Birzebbuga lagat &l Emmu Farrugia bint l-attur u mar-
tu, u oht i-imsemmija minuri i-atturi 12’ hames enin &irka i
b'konsegwenza mietet; billi dan l-investiment sar minhabba
nuqgqas ta' ghaqal mperizja u inosservanza tar-regolamenti da
parti tal-konvenut; billi -atturi proprio et nomine sofrew dan-
ni minhabba }-mewl tal-imsemmija Emma Farrugia, skond il-
igi (Art. 1088-89 tai-Kedi¢i Civil) ptemessi d-dikjarazzjoni-
jiet mehtiega u moghtija l-provvedimenti opportuni — talbu
il (1) jigi dikjarat u dediz minn dina I-Qorti li huwa kien res-
ponsabbli ghall-mewt ta’ Emma Farrugia, 1-awtri¢i taghhom,
minfabba nugqas ta’ ghaqal, imperizja u nonoaservanza tu’
regolamenti da parte tieghu, fi-indident fuq imsemmi, fil-kaz
ta’ bionn per opera ta’ periti nominandi' {2) dina 1-Qorti tillik-
wida d-danni sofferti mill-atiuri proprio et nomine a termini
tal-artikoli 1088, 1089 tal-Kodi¢i Civili bhala konsegwenza tal-
imsemmi ingident (3) dina |-Qorti tikkundanna lill-konvenut
ihallas lill-alturi preprio et nomine dika s-somma I tigi hekk
likwidata kif intqal fuq u ghar-iagunijiet fuq premessi; Bl-is-
pejjes komprigi duwk ta’ 1-ittra uffidijali tal-24 ' Ottubru, 1963
kontra l-konvenut;

Rat in-nolx ta' l-eééezzienijiet tat-konvenul 1s biha jghid
i hu mu kien hi-ebda med respensabbli ghad-disgrazzjp n
kwistjoni }i kienet dovuta unikament ghan-neghigenza u t-iras-
kuragni tal-meijta;
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Rat id-dikjaragzioni tal-konvenut u n-nota tax-xhieda
tieghu ;

Rat ir-relazzjoni tal-Perit Legali, minnu mahlufa fit-23
ta’ April, 1066;

Rat in-nota tal-osservazzjonijiel tal-kontendenti,
Efaminat l-ali koltha tal-kasﬁa.

Semghet l-Avukali;

Ikkunsidrat;

Li mir-relazzjoni perital: i-Qori hadel impressjoni i I-
attur Daniele Farrugia seta’ keifu tort f'dana lintident izda |-
-perit Jegali hass )i kien ikun aktar prattikn )i dina s-responsa-
bilitd tigi trattata direttament filokonfront tal-attur Daniele
Farrugia, {'ismu proprju u mhux bhala eredi tal-mejta bintu,
Emma Farrugia, u in vista ta' dina i-kongiderazzjoni, wasal
ghal konkluzjoni i f'dina }-kaw#a ghandu jigi ritenut unika-
ment Batl 1a’ dana J-indident il-konvenut fil-konfront tal-atturi,
fil-kwalith premessa, salva ir-riserva tar-regress tal-konvenut
kontra l-attur Daniele Farrugia.

Li, dina 1-Qorti ma tistax tagbe) mal-fehma \ai'?per%t lega-
TR

1) ghaliex jekk il-konvenut mhux responsabbli jew par-
zjalment responsabbli, ghandu jigi ezZaminat u dediz f'dana 1-
process, li ghandu bhala oggett indivisibbli [-kawda tal-mewt
tal-minuri Emma Farrugia,

2) ghaliex I-istess missier gieghed jiehu parti Al-kawza,
u mhuwiex konéepibbli i bhala eredi jsir kreditur tal-konvenut
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ghad-danni u personaiment ma jkunx kreditur imRabba il-htija
vieghu f'dana l-indident;

3) ghaliex l-eredi jkompli I-personalitd tad-decujus, u
biex jidher f'kawia m’hemmx bzonn i tissemsma dina J~kwali-
13: (App. Debattista-Farrugia deéid fit-13 ta’ Frar, 18598).

4) ghaliex il-kwistjoni tar-responsabilitd tal-konvenut
geghda tigi trattata £'dina -kawia mal-legittimi kontradditturi,
anki ghar-rigward tar-risaré¢iment tad-danni.

5) ghaliex il-persuna tal-attur ma tistax tigi tratiata taht
2ewg agpetti separati bhials eredi u bhala missier, u b'hekk tin-
holoq J-inkongruenza ii bhala eredi l-attur jithallas wd-danni,
1 bhala missier jirrispondi ghalihom.

Ikkunsidrat;

Li, in vista tal-premess, il-Qorti hija tel-fehma li, — a
parti dak li sosina -perit dwar ir-responsabilitd tal-konventn,
— ghandha tefamina u firrisolvi )-kwesiti; (1) Jekk l-attur
Daniele Farrugia ghandux ikun tenut reasponsabbli ta’ duna. I-
intident in konsiderazzjoni ta’ dak Ii jippreskrivi l-art, 1077 tal-
‘Kodi¢i Civili; (2) 1, a parti dina r-responsabbilitd tal-atur,
iekk il-konvenut jistax ikun responsabbli imhabba xi negli-
genza imaputabbli llu, li kienet il-kawsa esklusiva jew konwri-
butorin tal-mewt tat-tifla Emma Farrugia,

Ikkunsidrat;

Li, dwar i-ewwel kwistjoni 1-Qorti tinsab diretta minn
dana -prindipju generali fmaterju ta’ responsabbilia tal-mis-
sier a rigward ta' wliedu minuri; “8i pud «dure come normo
che il padre, in guuno esereita la patrin potestd, & chiamaio
per colpa presunia “in vigilande” a riapondere dei fatli ileciti
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che il figlio minore abbia posto in essere”. (Chironi; “La col-
pa extra centrattuale”, Vol. 11, pag. B0).

Li dan il-konéett assolut tar-responsabilitd tal-missier
jinsab riprodott fl-ar, 1077 wl-Kodiéi Civili; “Kuill min ghan-
Ju I-hsieb ta’ wiehed minuri jew ta' mignun, hu obbligat
ghall-hsara Vi jaghmel il-minyri jew il-mignun, meta huwa ma
jkunx ha i-hsieb ' missier tajjeb tal-familja biex il-fatt ma
Jigrix’.

Li bari. 1078 jiddistingwi bejn il-minuri e’ taht l-etd 12’
disgha snin, u dawk )i ma jkunux ghadhom ghalqu l-erbatax-
il gena, u jiddisponi li jibga' shih il-jedd ta’ min ikun baghta I-
hsara, ghall-zzzjoni, mets hemm lok, ghahha kontra dawk li
huma obbligati ghal dawna J-hsarat skond l-artikolu ta’ qabel.

Li dina tal-missier hija responsabilitd prinéipali. Infatti
mhux il-prefenza materjali tal-missier li tirrendieh responsab-
bli, izda d-direzzioni u I-kura li ghandu'gkend il-ligi tat-tfal
minuti Vi torbty -~ f'dana I-kamp; u anki jekk il-missier — 1
mhux il-kaz — ihalli lit-tfal minuri tieghu taht il-kura tal-
omm, dima r-regponsabilitd tieghu ma tigix niegsa, sakemm
jibga’ jezeréita |-“‘patria potesta” (Kollez, XXXIII, ii 183, u
l-awturi ¢éitati fiha).

Li, huwa minnu i f'dina l-kawza ma kienx il-minuri }i
materjalment ikkaguna xi hsara lil-konvenut; izda kien J-is-
tess minuri, jew htija tieghu, jew ghax ma kienx sorveljat
minn missieru, i bil-mewt tieghu gie jew seta’ sofra hsara I-
konvenut.

Li hawn ii-Chironi josserva: “Questa colpa ‘in vigilando’
si basa meglio che su un vero fatto, sopra 'omissione da fare
quanto si doveva, la sorveglianza. L'esistenza di questo dove-
re, la cui omissione costituisee la colpa. si rileva beniasimo dai
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rapporti che debbono intercedere fra je persone chiamate dalla
legge come responsabili, e quelle per il cui fatto esse debbono
rispondere. La mancanza della sorveglianza da’ percid luogo
alia colpa” (op. cit. p. 88).

"~ Li r-responsabbilith stabilita fl-art. 1077 fuq &itat, hija
diversa minn dik auribwita Jill-minuri ta’ bejn id-disgha u I-
erbatax-il sena, meta jkunu mxew b'dixerniment: zhaliex I-
ewwel wahda hija responaabilitda Civili ndireuta, i ghandha |-
fundament taghha fil-“culpa in vigilando™, ta’ dawk li ghand-
hom il-kura tal-minorenni, u 1-ohra hija responsabilitd &ivili
diretta li ghandha I-fendament taghha fl-obbligazzjoni ghar-
risaréiment tad-danni maghmul batt umputabbh litl-awtur tie-
ghu (Kollez. XXVI, ii, 92; XXXIII, i, 212; P.A. *“Lorenzo
Galea vs. Carmelo Vella & dediza fit- 2‘3 ta’ Ottubry, 1985).

Tkkunaidrat;

Li “-hawn ninsabu dr-regponsabilitd prospettata fl-ewwel
ipotesi, billi l-minuri ghadha ma  kienetx ghalqet id-disgha
unin; u ghalhekk naraw x’'kienet ir-responsabilith ta' missier-
hs meta sar dana I-indéident.

Li dwar din r-responsabilita 1-Qorti spigolat milk-proéess
dawna I-fatti,

1) L4 meta i-konvenut tafab lill-attur biex inanhi l-car
teghu, it-tfal hargu mieghu mid-dar, 0 gaghdu madwar -
truck.

2) Lil-attur kien faf li I-konvenut keilu bionn jimbotta
t-truck lura u jingranah fuq ir-rivers;

3) L l-attar kien jaf li t-tfa) kelthom id-drawwa h jmor-
ri wara l-karrozza tieghu Rali jimbuttawha;
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4) Li l-attur anqas jaf sewwa jekk it-tfal bagqghux fuq
il-bankina;

5) Le-attur kien jaf li )-konvenut bir-rivers kellu jolrog,
hilli t-triq kienet tispi¢éa go ghalqa.

6) Li l-attur meta ra J-uliedu fuq ii-bankins ma gallhom
xein; u angas ma qalthom biex jidhlu gewwa.

7) Li latur, fil-mument |i kien wieqaf jistenna, ma
harisx lura, u anqus ma gietu kursith u l-angas ebda haieb li
jara fejn jew x'kienu qed jaghmiu t-tfal,

8) Li l-prezenza tal-aiur fuq il-post, — ftit piedi mnejn
grat id-disgrazzjs — taggrava s-sitwazzjoni lieghu, billi seta’
fagilment jipprevedi u jevita I-inéident kieku ha Nsieb (2 mis-
sier tajjeb 2’ familja biex dana (-fatt ma jigrix,

Li 1-Qrat¥ Inglizi ippronunéjaw ruhhom dwar dina r-res-
ponsabbilitd b'dana I-mod; — “In ali cases where claims ace
made om behaif of infants......one must not iose sight of the
fuct, that betere the question of conwributory negligence trises
at all, the defendunt must first be shown 10 huve heen negli-
gent” (Per Lord Wright in “Brinholl vs. Young™ (1843) A.C.
92); ghaliex gie uffermal mill-istess Qrati -prinéipju li: —
“When notwithstanding any initial negligence on the part of
the moterist. he is subseguently obliged 10 uct in an emer-
geney created by a child the res! negligence may be that of
the child” (Farrunt vs. Maekowiaek” (1954) S. A.SR. 345
{F.C.}; u dana jinghad ukoll w1 konsiderazzjoni tal-presunzjo-
ni tar-respansabiita 1al-missier {'kazi simili, kif ribadita mib-
istess Qrati; "“The ubsence of proper supervision of a child
on a public highway contributes negligence on the part of a
parent” (“Beckerson vs, Dougherty™ (1953) 2 D.L.R. 498).
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Li r-responsabilitd tal-attur £'kazi bhal dawn, hija stima-
tizzata minn Lord Denning meta afferma li— “A child of four
ia an impredictable creature who may quite likely run into the
road if given a chance”. (v, Bingham's ‘Motor claims cases,
Butterworth’s 15th Edit. pag. 8).

Li mili-fatti fuq esposti, il-Qorti. waslet ghali-konkiuZjo-
ni li [-attur Daniele Farrugia, ghame) hain, ghaliex ma ssor-
veljax kif kien xierag, lill-bintu, meta kien jaf jew seta’ jippre-
vedi )i dina kienet esposta ghal xi periklu mhabba l-manuvra
li kellu jaghmel ii-konvenut biex jistartja t-truck. Infatti gie ri-
tenut li: "“Parents are only responsible when they have them-
selves done something wrong i.e. if they have heen guilty of
jack of that supervision (0 be expected of reasonable and pru-
dent parents” (Donaldson vs. Mcniven” (1952) 2 All ER.
692).

Li angas ma jista’ jinghad li t-truck “per se”" kien xi haga
11 setghet attivat 1l tifla miouri, Dana I-kondett gie ampjament
ejuéidat fil-kawza “Rawsthorne vs. Ottley” (1937) 3 Ali E.R.
902 {Hilbery J.) fejn gie espressament affermat fil-parti kon-
kluzjonali Ii “a lorry as such is not an allurement to children”,
Anke tabl duna l-aspett ma jistax jinghad 1i r-responsabiliti
tal-attur hijas b'xi mod aitenwata billi t-tifla Emma giet attratta
mit-truck, u kienet tkun ugwalment attratta anke kieku l-attur
uZa s-serveljanza mehtiega — ghaliex jibga’ I-fatt li l-ghamil
inkomxju ta’ minorenni ghandu jirrispondi ghalih il-missier ak-
tar u aktar meta, bhal, fil-kaz prezenti, il-fatt Zvoiga ruliu dis-
grazjatamen! kwazi tahl ghajnejh,

Li n-nuggas ta’ sorveljunza tal-attur, mhuwiex fattur suf-
fi¢jenti biex wahdu jeskiudi r-responsability tal-konvenut, Ui
kkaguna l-mewt ta' bintu, U ghalhekk ghandu issa jigi esa-
minat it-tient kwezit, jekk &iog l-konvenut huwiex responsab-
bli ta’ dana I-iné¢ident,
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Ixkunsidrat;

Li, I-perit gudizzjarju ikkonkluda Ii vis-a-vis l-atturi, bha-
la eredi ta" Emma Farrugia, il-konvenut huwa unikament res-
ponsabbli gRall-investiment u mewt taghha; u ghathekk ir-
ritjena li ghandu jhallag lill-atturi in linja ta’ danni s-sormma
komplesgiva ta’ £1389.5.0.

Li perd, il-Qorti wara li ezaminat bir-reqqa koltha l-pro-
vi, 1 gwidata mill-prinéipju ga fuq espost, Ii &od r-responsa-
bilith tal-attur hija mseparabblu minn dana )-gudizzju ghaliex
marbuta mad-disgrazzja ta’ min kellu d-dmir jissorvelja, was-
fet ghall-konkfuzjoni i I-konvenut mhuwiex responsabbli
ghall-in¢ident fatali 1i gara lill-minuri Emma Farrugia.

Li a diskariku tal-konvenut huwa xierag li jigu rilevati
dawna ¢&-dirkostanzi; —

1) Li l-konvenut avia lit-tfal tal-attur biex ma joggho-
dux wara t-frick.

2) Li gabel ma beda jirriversja (~truck ial-atiur kicnu
fug il-bankina u qallhom biex ma jiééagalgux.

3) Li minn gol-gabina lat-truck il-konvenut ma selax
jara minn kellu wrajh;

4) Li I-konvenut ma telax fug il-bankina bit-truck; u
fil-hin tal-in¢ident it-truck kien gieghed jittaglaq lura bil-mod,
kemm kemm jiééaqlaq.

5) Il-konvenut ripetutament avia iil Mary Anne, oht il-
mejta, biex tiehu hsieb hutha, u gabel ma tela’ fil-gabina, lit-.
1fal galithem biex jogghodu hemm fejn kienu, fuq il-bankina.



IT-TIENT PARTI 827

8) Li I-konvenut ma kienx jaf — simenu ma giex pru-
vat li t-tifla Emma kienet thobb timbotta laparsi i-karrozza ta’
missierha.

Tkkunsidrat;

Li f'materja ta’ htija agwiljana I-ligi 1irritjeni li hadd ma
huwa responsabbli ghaa-nuggas ta’ prudenza, ta' lie!-genzu
jew ta' hsieb fi grad aktar minn 1a* “bonus pater famikias”, igi-
fieri d-diligenza tal-“bonus pater famiias” ghandha (kun dik
1’ grad normali u medju &iot dik ta’ bniedem prudemti (art.
1075(1) (2} Kod. Civ. Kollez. XXXVIII, i, 180).

Li, il-tigi taghna tagbel mal-prinéipji affermati miil-aw-
turi inglizi dwar il-kriterju ta’ dina r-responsabilita, u jsostnu:
“that cure is u maulter of degree, und therefore it has set a
standard which is neither too high nor too low. It seeks, safety
without at the same time unduly hampering transport and
wansit. It does not require the highest degree of care of which
mankind is capable...to do otherwise it would "unreasenably
restrict. the beneficial activities of mankind for the sake of
avoiding a remote anmd unlikely evil”, (Mazengarb's “Negli-
gence on the Highway”; Butterworths, Edi., 1962 page 101;
u Salmond; “Laws of Torts 13th Edit. (Heuston) pp. 429-
3.

Li, kif svoigew rulthom ié-¢irkostanzi li taw lok ghal dina
d-disgrazzja, fil-fehma tal-Qorti l-konvenut kien gustifikat I
ma jiehux prekawzjonijiet akbar milli ha, ghaliex f'dana I-kaZ
“the possibility of danger emerging was only a mere possi-
bility which would never cceur to the mind of a reasonable
man". (*“Bolton vs. Stone” {1951) i. All. E.R. 1078).

Li mbaghad il-konéett ta' “reasonable foresight”’, ghal-
kemm jista' jkun generikament il-kriterju tan-negligenza;
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huwa (4 spiss, fluwidu fl-applikazzjoni tieghu, u: “it has to
be fitled to Ihe fact of the partikular case’..{Lord Wright in
“Bromhiil vs. Young” (1943) A.C. 82 a1 p. 107), ghaliex
kif josserva Lord Uthwatt: “a driver is not bound to foresee
every extremity of folly which occurs on the road”. (London

Passengers Transport Board vs. Upson”, (1949) A.C. 155).

Li, ghalhekk, fil-fattispetje, il-Qorti kellha tfittex ir-res-
ponsabilita tal-konvenut mill-fatti kif irrizultaw, u waslet
ghall-konkluzjoni premessa, ghalkemm Zammet quddiemha ¢&-
¢irkostanza anki li “a vehicle stationery in a street may also
be atiraetive to children”, i#da sabet li l-konvenut “before
moving off exercised reasonable care to aveid injury to the
child” (“Carney vs. Smith” (1953) S.C.J. 19);

Li, inoltri, il-prekawzjonijiet 1 ha l-konvenut kienu speéi-
fiéi, diretti u ragjonevoli, u kienu jikkonsistu filli avZa mhux
bigs it-tifla infortunata, izda anki lill-ohtha, biex ma jintiux il-
bankina ghax kien sejjer jirriversja t-truck. '

Li hawn huwa xieraq Ii 1-Qorti taghlaq dina l-prepodiz-
zjoni, bil-kliem ta’ Terneli: “Where the defendant has taken
all reagonable precautions to protect a child from the dangers
of foilowing his normal inclinations, this may show that the
defendant wus not negligent” (“Law of running down cuses”

3rd Edit) page 52).

Li la darba 1-Qorti ezonerat il-konvenut minn kwalunkwe
responsabilith dwar dana l-inéidenti, mhuwiex il-ka 1i ighad-
di ghal-likwidazzjoni tad-danni.

Tkkunsidrat;

Li 1-Qorti tifhem i t-telfa 1i sofrew l-uttur u martu hija
insoatenibbli, u [i tifla Emuma Farrugia kienet vittma tal-ines.
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perjenza u ta' esuberanza infantili, ii huma l-ornament u |-
periklu tal-igtess tenera eta.

Li, per6, meta dawna I-kwalitajiet personali ta’ tifta, kwai
tarbija, jigu afdati wisq lithom infushom, quddiem il-perikoii.
dejjem krescenti tat-trig, isirg kawza prossima ta' disgrazzji, §
mhux dejjem ikun htija taghbom min ikkagjonahom.

Li, Pkwalunkwe kaZ, mehuda in konsiderazzjoni é-¢ir-
kostanzi, il-Qorti thoss li I-kap tal-ispejjez jimmerita tempera-
ment favur l-atturi, speéjalment favur il-mara tal-atiur u wlie-
du.

Ghal dawna l-motivi;

Tiddeéidi billi tichad it-talbiet tal-atturi, ikda l-ispeijes
ghandhom jigu sopportati minghajr taxxa bejn l-attur Daniele
Farrugia u 1-konvenut, izda d-dritt tar-registru jibga' a karikn
tal-istess attur.




