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14 ta’ Di¢embru, 1994
Imhallfin: -~

8.T.O. Prof. Giuscppe Mifsud Bonnici LL.D. - President
Onor. Carmel A. Agius B.A., LL.D.
Onor. Noel V. Arrigo LL.D.

Joseph Azzopardi
versus

Kummissarju tal-Pulizija u I-Ispettur Joseph Psaila u b'digriet 12’ {-1
ta’ Gunju, 1992, gie kkjamat fil-kawza Dr. Lawrence Pullicino
personalment

Drittijiet Fundamentali tal-Bniedem - Libertd Personali
- Trattament Inuman u Degradanti — Arrest - Lock Up
- Suspett Ragonevoli ~ Ordnijiet Superjuri

Ir-rikorrent allega ksur tad-drittijiet fundamentali tieghu ghal-liberta
personali u minhabba trattament inuman u degradanti. Ii-
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Prim’Awla tal-Qorti Civili sabet li kien hemm biss ksur tad-drirt
ghal-liberta personali. I-Qorti Kostituzzjonali rriformat Is-
sentenza billi sabet li kien hemm ukoll trattament inuman u
degradanti.

Arrest li jsir minghajr suspett ragonevoli ta’ kummissjoni ta’ reat huwa
illegali u vjolattiv tad-drittijiet fundamentali tal-bniedem. inoltre
I-lock up’, tal-pulizija fejn ir-rikorrent gie detenut kjenet fi stat
tali li rrendiet lill-pulizija hatja ta’ trattament inurman u degradanti.

1-Qorti: -

1. Ir-rikors li beda din il-pro¢edura gie pprezentat fil-15
ta’ Novembru, 19384,

Il-fatti 1li taw lok ghall-istess se jigu riprodotti kif gew
sostanzjalment a¢cettati fis-sentenza ta’ I-Onorabbli Prim’Awla
tal-Qorti Civili ta’ 1-10 ta’ Mejju, 1994;

2. FI-10 ta’ Ottubru, 1984, ghal xi 2.30 p.m., Joseph
Azzopardi mar il-Kwartier Generali tal-Pulizija, il-Furjana,
flimkien ma’ l-avukat tieghu Dottor Edward Debono;

Jidher li r-rikorrent kien mitlub biex imur hemm mill-
Ispettur Psaila. Meta wasal hemmbhekk, xi uffi¢jal tal-Pulizija
qallu li kellu jnizzel mieghu l-karrozza u ghalhekk gie skortat
lura sad-dar, u bil-karrozza tieghu stess, rega’ nizel il-Kwartier
Generali;

3. Dam jistenna {"’kamra sa xi s-7 p.m., meta gie ordnat
biex jidhol f’cella. Sakemm dam fil-kamra ma thalliex li
jikkommunika ma’ hadd, langas man-nies tal-familja biex ikun
jista’ jinfurmahom b’dak li kien ged jigri;
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4. Meta gie mdahhal fic-cella, tnehhewlu l-lazzijiet tai-
zarbun u ttihdulu s-sigaretti, u gie infurmat illi l-arrest kien beda
dak il-hin - fis-7 p.m. Fi¢-cella kien hemm intiena li ma ndunax
minn fejn kienet gejja - ghalkemm l-art taé-¢ella kienet
im¢appsa b’ilma mahmug. Il-lozor li kien hemm fuq is-sodda
kellhom tbajja’ kbar u huma wkoll kienu jintnu. Meta kien fié-
cella, minhabba I-attakk tan-nemus, huwa beda jghajjat imma
hadd ma mar biex jara x’ghandu bzonn;

5. Imbaghad Azzopardi ttiched fl-uffi¢éju ta’ 1-Ispettur
Psaila fejn sab ukoll sebgha jew tmienja min-nies chra, li perd
ma kinux bl-uniformi. Mill-arlogg 1i kien hemm fl-uffiééju, ra
li kienu t-8.30 p.m.;

6. Gie mistogsi jekk fil-gimgha precedenti kienx ‘“‘ibbujja’’
il xi hadd. Meta Azzopardi, mistoqsi ripetutament baga’
jinnega, f'xi d-8.45 p.m., rega’ ttiched fic-¢ella - fejn baqa’
magqful sad-9.30 p.m. ta’ I-ghada. L-intimat Psaila ma jaqgbilx
ma’ din il-verzjoni tal-fatti, u jghid li interroga lir-rikorrent ghal
erba’ darbiet, interrogazzjonijiet qosra u i kienu jirrigwardaw
il-pusses u t-tixjir ta’ armi waqt li r-rikorrent u ohrajn kienu
fil-karrozza ghaddejjin minn hdejn xi skejjel;

7. Meta Azzopardi talab biex imur fit-twaletta, gabulu
flixkun tal-plastika magsum min-nofs. Ma harguh gatt mi¢-cella.
Fi¢c-cella kien hemm kwantita kbira ta’ nemus li gidmu lill-
arrestat, tant illi ntefahlu wic¢cu, u meta gie lliberat u galulu i
jista’ jiehu )-karrozza biex imur id-dar, huwa ipprefera jcempel
u difatti, nizel ghalih missieru li hadu d-dar. Meta waslu d-dar,
il-familjari tar-rikorrent indunaw bl-istat mhux biss ta’ wiéé ir-
rikorrent izda partijiet ohra ta’ gismu, u allura haduh l-isptar
fejn gie mmedikat ghad-dbabar li kellu fi kwantitd mhux solita,
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jekk mhux eccezzjonali,

8. Ir-rikorrent issottometta li b’dawn il-fatti huwa sofra
vjolazzjoni tad-drittijiet fundamentali tieghu garantiti fl-artikoli
35 u 37 tal-Kostituzzjoni u ghalhekk talab lill-imsemmija Qorti
biex tillikwidalu kumpens xieraq u li taghti dawk ir-rimedji li
jidhrilha xierqa;

9. L-intimati opponew illi r-rikorrent ma ghamilx uzu
mill-mezzi guridi¢i ordinarji qabel ma ttanta r-rikors ghal din
l-azzjoni; u minghajr pregudizzju, ghall-precedenti, ir-rikors
huwa frivolu u vessatorju;

10. U-kjamat in kawza, da parti tieghu, issottometta ilh
huwa ma kienx jaf x’qed jigri fil-kaz u ghalhekk m’ghandux
x’jirrispondi. B’danakollu, l-arrest ma kienx arbitrarju u ma kien
hemm l-ebda trattament inuman u degradanti. Huwa, fi
kwalunkwe kaz, kien ghal kollox estraneju ghal dak li gara;

11. F1-10 ta' Mejju, 1994, 1-Onorabbli Prim’Awla tal-
Qorti Civili ddecidiet ir-rikors u dik is-sentenza se tigi ripetuta
kwazi interament:

Ikkunsidrat:

I1-Qorti tikkunsidra fl-ewwel lok, l-ilment tar-rikorrent illi
gew ivvjolati d-drittijiet fundamentali tieghu protetti bl-artikolu
35 (illurn 34) tal-Kostituzzjoni ta’ Malta, meta hu gic assoggettat
ghall-arrest arbitrarju. Ir-rikorrent jissottometti illi hu kien
ipprivat mil-libertad personali tieghu in vjolazzjoni ta’ dak I-
artikolu 1 jispetifika li tali arrest preventiv ma jistax isir jekk
mhux:
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a. Fuq suspett ragonevoli li |-persuna tkun ikkommettiet
jew tkun sejra tikkommetti reat kriminali;

b. Fejn dan ikun il-kaz *‘ghandu jingieb quddiem Qorti
mhux aktar tard minn tmienja u erbghin (48) siegha wara’’;

Jallega wkoll taht dan il-Kap, li hu ma kienx gie informat
fil-hin ta’ l-arrest jew detenzjoni tieghu bir-ragunijict ghala
hu kien gie arrestat u ddetenut. Dan in vjolazzjoni tas-subinéiz
(2) ta’ l-istess artikolu 35 (illum 34),

Jinghad mill-ewwel ~ dana mhux b’sens ta’ gustifikazzjoni
ghall-agir ta’ l-intimati, imma ghax hekk hu gust - li I-fatti tal-
kaz jinkwadraw ruhhom mal-prassi li certament kienet vigenti
fcertu zmien, u ¢joe fiz-zmien rilevanti — il-Qorti ma tafx jekk
din l-attitudni gietx b’x1 mod immodifikata jew abbolita - illi
I-Pulizija Ezekuttiva, appena jkollha l-icken indikazzjoni ta’
rapport li xi hadd seta’ jkun involut f’inc¢ident li seta’ ta lok ghal
agir kriminuz, kienet tarresta minnufih lil dik il-persuna biex
dan ikun a disposizzjoni taghha ghall-investigazzjoni. Dana anke
jekk ma jkun hemm l-ebda indikazzjoni serja }i I-persuna kienet
ikkommettiet ir-reat jew tkun sejra tikkommettih. L-arrest
preventiv kien allura jsir b’leggerezza kbira u kien accettat li
hekk kellu jsir fil-kors normali ta’ l-investigazzjoni. Kultant anke
bhala mezz biex il-Pulizija tikseb informazzjoni minn persuna
li tkun taf li hi innocenti. Prassi dejjem kundannabbli u in
vjolazzjoni aperta tal-Kostituzzjoni li wiehed jispera li spiccat
ghal dejjem. I1-Qrati taghna diga kelthom okkazjoni li jittrattaw
funditus il-materja ta’ I-arrest preventiv u analizzaw l-elementi
tas-‘ ‘suspett ragonevoli’’ li I-Kostituzzjoni tirrkjedi bhala sine
qua non ghall-privazzjoni tal-liberta ta’ l-individwu. Mhux il-
kaz i 1-Qorti tiddilunga aktar dwarhom. Taghmel riferenza
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ampja ghalihom, u fost dawn ghall-insenjament ta’ I-Onorabbli
Qorti ta’ 1-Appell (recte Qorti Kostituzzjonali) *‘Frankie Mifsud
vs Kummissarju tal-Pulizija et”’, (detiza fis-7 ta’ Marzu, 1990);
““Tonio Vella vs Kumnmissarju tal-Pulizija et’’ (deciza fil-5 ta’
April, 1991); “‘John Vella vs Kummissarju tal-Pulizija et’” it-
tnejn deéizi fil-21 ta’ Jannar, 1993);

~ Gust ukoll li jinghad illi ma jirrizultax mill-provi illi dan
il-kaz jipprezenta elementi ta' vessatorjetd estrema jew ta’
“‘strong arm tactics’’ da parti tal-Pulizija. Ghandu perd in komun
ghall-kazijiet I-ohra fuq elenkati, il-fatt illi l-arrest preventiv sar
wara illi I-Pulizija kienet ir¢eviet *‘informazzjoni’’ minn persuna
li apparentement kienet anonima meta kkomunikat mal-Pulizija
u li jekk ma kinitx hekk anonima, ¢ertament l-ezistenza taghha
bhala fatt — apparti l-identitd taghha - baqghet ma gietx
ipprovata konkludentement lill-Qorti;

[l-htiega ta’ ‘‘reasonable suspicion’’ bhala prerekwizit ghall-
arrest preventiv hi wkoll mehtiega taht is-subinciz (1) ta’ |-
artikolu 5 tal-Konvenzjoni Ewropeja;

‘“The ‘reasonableness’ of the suspicion on which an arrest
must be based forms an essential part of the safeguard against
arbitrary arrest and detention which is laid down in article 3
para. (1)(c). The Court agress with the Commission and the
Government, that having a reasonable suspicion presupposes
the existence of facts or information which would satisfy an
objective observer that the person concerned may have
committed the crime, what may be regarded as ‘reasonable’ will
however depend upon all the circumstances’’ (Fox, Campbeil
& Hardley - 30 August, 1990);
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Dan, kif sewwa osservat il-Qorti ta’ 1-Appell (recte 1-Qorti
Kosutuzz;onah) filkkawza ‘‘Toni Vella vs Kummlssarju tal-
Pulizija et’’ (fuq iccitata):

‘‘Il-kriterju tar-ragonevolezza huwa kri_tierju oggettiv’’;

“‘All the authorities on Police Powers are unanimous in the
opinion that the adjective ‘reasonable’ implies an ‘objective’
standard’’ (Dallison vs Caffrey, 1965);

‘‘Nevertheless the Court must be enabled to ascertain
whether the essence of the safeguard afforded by article 5 para.
(1}c) has been secured. Consequently, the respondent
Government have to furnish at least some fact or information
capable of satisfying the Court that the arrested person was
reasonably suspected of having committed the alleged offence’™
(Fort, Campbell & Hardley - ibid);

“‘In reaching a reasonable suspicion a police officer by article
5 para. (1)(c) has been secured. Consequently, the respondent
Government have to furnish at least some fact or information
capable of satisfying the Court that the arrested peson was

reasonably suspected of having committed the alleged offence’”’
(Ford, Campbell & Hardley - ibid),

“‘In reaching a reasonable suspicion a police officer is not
constrained as in a court, by rules of evidence and may take into

account, for example hearsay or information from an informant”’
(McAyle vs Egan 1933) (Moss vs Jenkins - 1975);

‘““A police officer should take such steps as are reasonable
in the circumstances to satisfy himself of the probable truth of
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the information upon which he acts’’ (Leigh - Police Powers
in England and Wales), '

Dan l-aspett tas-sospett ragonevoli, gie ttrattat funditus ukoll
mill-Avukat Dottor Mario de Marca fit-tezi tieghu *‘A
Reappraisal of Police Powers’’. Gie wkoll ikkunsidrat b’mod I-
aktar enfatiku u iné¢iziv fil-kawza ‘‘Vincent Vella vs Kummissarju
tal-Pulizija et”’, f'¢irkostanzi li — ghal dak li jirrigwarda s-sors
anonimu ta’ l-informazzjoni li pprovoka l-arrest, is-suspett
ragonevoli, ir-rejazzjoni ta’ l-uffi¢jal investigatur u r-
responsabbilitajiet tieghu u l-arrest innifsu, jipprezenta fatti
specje, kwazi identici ghal dawk taht ezami;

II-Qorti ta’ I-Appell (recte Kostituzzjonali) hekk iddeliberat:

““II-Ligi taghna meta tafda l-poter importantissimu ta’ 1-
‘arrest ' idejn l-uffi¢jali tal-Pulizija u dak il-poter testendih anke
meta jkun hemm ‘suspett’, mhux biss i gie, imma anke li ser
jigi kommess delitt — ma tistax ma tippretendix li dan is-suspett
ma jkunx wiched leggier jew kapri¢cuz, imma tippretendi, li
ghall-kuntrarju, irid ikun wiehed gravi u doveruz u li jkun
‘ragonevoli’, huwa verament il-minimu ta’ I-esigenza tar-ratio
legis. L-ezeréizzju ta’ poter li jippriva l-persuna minn wiehed
mill-akbar doni li nholgot bih - il-liberta’’;

I-Qorti, fl-isfond ta’ dawn il-principji, u waqt li taghmel
taghha l-konsiderazzjonijiet tal-Qorti ta’ 1-Appell (recte
Kostituzzjonali) [ kazijiet analogi, fuq ic¢itati, bla htiega li hawn
tirripprodué¢ihom, taghmel is-segwenti konsiderazzjonijiet fug
il-fatti rilevanti ghal dan il-Kap:

1. P.S. 497 Alfred Fabri, inghata informazzjom fuq bié¢¢a
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karta [i hallewlu quddiemu, meta dahal second watch, li kienet
ghaddiet karrozza minn hdejn l-iskola ta’ I-Imsida, h fiha kien
hemm xi nies u li ‘*xi hadd minnhom’’ xejjer xi arma’’.
Informazzjoni fuq bi¢ca karta, mhux okkorrenza normali u
langas rapport dirett bil-fomm. Bicca karta li kellha miktub fugha
biss in-numri ta’ karrozza li wara rrizulta li kienet tar-rikorrent;

2. P.S. 497 Fabri, ma jirrizultax hi pprova jivverifika din
l-informazzjoni. Ma kellimx lill-persuna - presumibilment
Pulizija iehor, imma dan mhux stabbilit - li ghaddietlu 1-
informazzjoni b’dan il-mod. Langas irrizulta li pprova jivverifika
li I-kontenut ta’ l-informazzjoni lilu moghtija kienx korrett. Hu
ghaddieha bit-telefon lid-duty officer, l-intimat, dak iz-zmien
spettur illum Assistent Kummissarju Psaila;

3. Ir-rejazzjoni ta' l-istess Spettur Psaila kienet hekk:
““Qalli biex ni¢c¢ekkja 1-karrozza u dana peress li kienu tawni
n-number taghha u kelli instructions li malli nsib lil min tghajjat
din il-karrozza, jigifieri lil min kien it-titolari taghha, jien kelli
mmur u narrestah u ngibu ghax ried ikellmu. Jien hekk
ghamilt’’;

4. L-ordni ghalhekk kienet li jigh arrestat it-titolari tal-
karrozza. Avolja kien hemm informazzjoni illi kien hemm aktar
minn persuna wahda fil-karrozza, minn erbgha sa hamsa, avolja
ma nghata l-ebda indikazzjoni minn allegatament kellu l-arma
u avolja ma kien hemm l-ebda informazzjoni li fil-karrozza kien
hemm ir-rikorrenti. Is-Surgent ma nghata l-ebda ordni biex
jipprova jakkwista xi forma ta’ verifika la fuq 1s-sors tar-rapport
anonimu u langas li dan ir-rapport kellu xi fondatezza fir-realta.
Inghata biss l-ordni li jarresta l-persuna li kienet it-titolari tal-
karrozza li, fil-verita seta’ ma kellu x’jagsam xejn ma’ 1-allegat
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in¢ident. L-ordni kienet ta’ arrest, u mhux biex ir-rikorrent jigi
mitlub imur id-depot biex jghin lill-Pulizija fl-investigazzjoni
taghha;

5. Rilevanti li ghall-Pulizija li réieva |-messagg u li nghata
l-ordni h jmur jarresta lir-rikorrent, l-in¢ident ma kienx wiehed
mhux tas-soltu. ‘‘Fil-fatt lanqas kont ghamilt ockkorrenza, kieku
kien hemm xi haga li hassejt ta’ certa gravita, jiena kont naghmel
l-okkorrenza specjalment kieku rrizultali xi haga’’. Incident zghir
li minnu ma rrizulta xejn u xorta persuna sfat mill-ewwel
arrestata u mizmuma sitta u erbghin siegha (46) fid-depot tal-
Pulizija, 1i-parti I-kbira minnhom, f’1zolament fil-‘lock-up’. Dan
wahdu hu indikattiv tal-leggerezza li biha giet ittrattata - kif
del resto gara fkazi ohra ppruvati mill-Qorti - i¢-¢ahda tal-
liberta ta’ l-individwu li spié¢a ghadda minn esperjenza
trawmatika semplicement ghax xi hadd seta’ zerzaq in-numru
tal-karrozza tieghu quddem pulizija fil-Kwartieri taghha.
Sintomatiku wkoll illi l-informazzjoni dwar l-arma u n-nies li
kien hemm fil-karrozza, ma kinitx imnizzla fuq il-bi¢éa karta
li pprovokat l-in¢ident. Lanqas jirrizulta kif din is-suppost
informazzjoni waslet ghand is-Surgent Fabri u wara ghand |-
Ispettur. Langas jidher li 1-Ispettur hass il-htiega, jew kellu |-

inqas ezitazzjoni li jindaga dwar dan, qabel ordna l-arrest;

¢.  Jirrizulta pprovat illi ma saret l-ebda tfittxija ghall-
allegata arma qabel l-arrest. It-tfittxija li saret wara fil-karrozza
tar-rikorrent, irrizultat ghal kollox negattiva. Kif irrizuitat ukoli
negattiva l-indagini i ghamel I-Ispettur Psaila biex jistabbilixxi
(i) jekk l-incident garax verament, u (1) kieku gara, jekk ir-
rikorrent kienx b’xi mod konness mieghu. Hu ovvju illi kien
dover ta’ l-uffi¢jal inkarigat mill-investigazzjoni, li almenu
jistabbilixxi element ta’ prova illi I-in¢ident, illi fih allegatament
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gie kommess ir-reat, kien verament gara jew li kien hemm il-
possibbilita li jigi kommess. Minn dan kollu l-intimat Psaila
deherlu li ma kellu jaghmel xejn, hlief, kif kien isir is-soltu, jordna
l-arrest;

7. L-intimat Psaila jipprova jiggustifika l-arrest preventiv,
billi jsostni illi r-rikorrent ma kienx ikkoppera waqt I-
interrogatorju, li naqas li jaghti spjegazzjoni tal-movimenti tieghu
u li jaghti spjegazzjoni ghall-incident li kienu rrapportawlu li
allegatament ir-rikorrent kien ha parti fih. Donnu nesa illi hu
dritt ta’ min ikun diga gie arrestat u li kien qed jigi rinfac¢jat
b’akkuza li kkommetta reat - f{'dan il-kaz reat gravi ghax
jinvalvi l-armi u l-uzu taghhom - li ma jikkooperax mal-Pulizija,
li ma jirrispondix id-domandi i jsirulu u b’hekk jirriserva d-
difiza tieghu in omagg tal-prinéipju 11 hi l-prosekuzzjoni li trid
tipprova l-addebiti kontra tieghu. Del resto hu kurjuz xi
spjegazzjoni kien ged jistenna l-intimat Psaila mir-rikorrent dwar
in¢ident li meta sighat wara gie investigat - kif kien fid-dover
li jaghmel qabel - ‘‘irrapportawli li lilhom (il-Pulizija) ma kien
irrizultalhom xejn min-nies li kienu kellmu fis-sens ta’ dak li kien
jghid ir-rapport li kien waslilna'’. Ippretenda allura spjegazzjoni
ta’ incident, li skond il-provi, jirrizulta li ma garax;

8. II-fati kif ipprovati wasslu lill-Qorti ghall-konvinéiment
illi l-arrest preventiv ghar-rikorrent fl-ahjar ipotesi ghall-intimat
Psaila, gie ordnat minnu bhala mezz 1li tigi akkwistata
informazzjoni dwar !-allegat in¢ident, biex jigi stabbilit gabel
xejn jekk verament sehhx, u mhux ghax kien hemm suspett
ragonevoli li r-rikorrent kien involut xi inc¢ident jew li verament,
fih ikkommetta r-reat irrapportat. Arrest li anke taht dan l-aspett
limitat, ikun wiched illegali u leziv tad-drittijiet fundamentali
ta’ l-individwu;
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9, Hu ovvju illi jekk I-arrest kien inizjalment illegali, in
kwantu jirrizulta nieqes l-element baziku li seta’ jiggustifikah
~ is-suspett ragonevoli — kull minuta li r-rikorrent ghamel taht
arrest ikompli jaggrava 1-vjolazzjoni tad-drittijiet fundamentali
tieghu. Mhux biss, hu ¢ar ukoll illi anke jekk inizjalment — bhala
prekawzjoni immedjata biex tigi protetta s-so¢jetd; u b'mod
intuwittiv - wiehed jista’ b’xi mod jiggustifika l-ordni 1i I-
Ispettur ‘‘jibghat’’ ghar-rikorrent, kien dover ta’ l-uffi¢jal tal-
Pulizija investigatur li b’celeritd u alakrita, jivverifika I-fatti u
jikkonstata illi verament kienx jezisti fondament validu ghal
sospett ragonevoli. Sospett ragonevoli li kellu jibga’ jissussisti
ghal kull mument li jkompli jipperdura l-arrest. Dan l-istat ta’
fatt jirrizulta manifestament nieges mill-provi. U hu ¢ar ghall-
Qorti illi l-arrest preventiv tar-rikorrent - anke kieku ghall-
grazzja ta' l-argument biss seta’ jigi, kif inghad, inizjalment
gustifikat - sar arrest illegali u leziv tad-drittijeit fundamentali
per durata in kwantu gie pprovat li dam ferm oltre dak li kien
strettament necessarju biex jigi vverifikat is-sospett. Anke dan
l-aspett gie ampjament ittrattat 'kaz f*¢irkostanzi simili, fil-kawza
“Frankie Mifsud vs Kummissarju tal-Pulizija et’’, fuq riferit,
u li I-Qorti taghmel ampja riferenza ghall-kunsiderazzjonijiet tal-
Qorti ta’ 1-Appell (recte Kostituzzjonali) li japplikaw mutatis
mutandis ghal dan il-kaz. I-Qorti naturalment tagbel li I-penjodu
ta’ tmienja u erbghin siegha li 1-Kostituzzjoni tistabbilixxi bhala
I-massimu li persuna tista’ tinzamm f’arrest preventiv, ma jaght:
l-ebda immunita lill-Pulizija li zzomm persuna arrestata ghal
dan il-perijodu bla gustifikazzjoni valida fil-Ligi. L-arrest jista’
biss isir jekk jirrizulta ‘‘sospett ragonevoli'’, u l-arrest ghandu
jintemm immedjatament appena tali sospett ma jibgax jezisti.
Il-liberta tal-bniedem hi prezzjuza wisq biex tippermetti illi tigi
méahhda ghal istanti wiched aktar milli jkun assolutament
mehtieg ghall-protezzjoni tas-soéjetd kontra l-agir knminuz ta’
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terzi. Anke taht dan l-aspett il-Qorti hi sodisfatta illi gew lezi
d-dnittijiet fundamentali tar-rikorrent meta ma giex mehlus mill-
arrest, jew imqieghed quddiem Qorti kompetenti biex jirrispondi
ghall-ghemil tieghu, appena kien ovvju li I-inéident li jipprovoka
l-arrest, fil-fatt ma kienx gara. Fatt dan li kellu jigi stabbilit qabel
ma sar |-arrest, imma fkull kaz seta’ jigi bla wisq diffikult
stabbilit, u fi Zmien qasir. Anke ghal dan id-dewmien ma
tirrizulta l-ebda gustifikazzjoni. I1-Qorti tirregistra biss il-fatt li
fi zmien ta’ detenzjoni preventiva li pperdura madwar sitta u
erbghin siegha, ir-rikorrent gie interrogat biss mill-Ispettur Psaila
ghal ¢irka hmistax-il minuta. Fi¢-¢irkostanzi tal-kaz fejn il-
Pulizija jirrizulta li ma kellhiex f’idejha langas elementi éerti biex
tistabbilixxi jekk l-in¢ident verament sehhx jew le, u meta l-arrest
personali kellu jidher mill-ewwel li ma kienx gustifikat mic-
cirkostanzi jew almenu li jsir f’¢irkostanzi, ta’ lanqas dubbjuzi,
1-Qorti ma tistax ma tqisx li I-Pulizija agixxiet b’mod inkuranti
tal-valur tal-liberta tal-persuna ddetenuta li ¢ertament inzammet
arrestata ghal Zmien ferm aktar minn dak li kien, strettament
necessarju. Dana fl-ahjar ipotesi, ghall-intimati Kummissarju
tal-Pulizija u l-Assistent Kummissarju tal-Pulizija Psaila, ghax
kif inghad, fil-fehma tal-Qorti, l-arrest messu qatt ma sar;

Finalment, taht dan il-Kap. il-Qorti jidhrilha illi in vista
tal-premess ma huwiex wisq rilevanti jekk ir-rikorrent jinghatax
fil-hin ta’ l-arrest jew detenzjoni tieghu, ir-ragunijiet ghaliex kien
qed jigi arrestat u ddetenut. Hemm konflitt ta’ prova f'dan ir-
rigward, fis-sens illi I-Ispettur Psaila jsostni illi informa lir-
rikorrent bir-ragunijiet ghall-arrest tieghu, meta interrogah. Ir-
rikorrent jikkontesta dan. Jibga' perd l-fatt illi s-Surgent tal-
Pulizija Fabri li esegwixxa l-ordni ta’ arrest moghtija lilu mill-
intimat Psaila, jikkonferma li fil-mument ta’ l-arrest, u ¢joé meta
hadu I-ewwel darba fil-Kwartieri Generali tal-Pulizija, huwa ma



QORTI KOSTITUZZ]ONALI 269

nformahx dwar i¢-cirkostanzi illi qed jigu adebitati lir-rikorrent
u li kienu wasslu ghall-arrest jew detenzjoni tieghu, u lanqgas
tar-reati li kienu ged jigu lilu kkontestati. Taht dan l-aspett allura,
tissussisti wkoll, certament teknikament, vjolazzjoni tas-subinéiz
{(2) ta’ l-artikolu 35 tal-Kostituzzjoni;

[t-talba tar-rikorrent ghal dikjarazzjoni li l-arrest tieghu kien
jammonta ghall-arrest arbitrarju bi ksur ta’ l-artikolu 35 tal-
Kostituzzjoni ged tigi ghalhekk milqugha, in kwantu diretta
kontra |-Kummissarju tal-Pulizija u kontra I-Assistent
Kummissarju tal-Pulizija Psaila;

[1-Qorti issa tqis l-ilment tar-rikorrent illi gew ivvjolati d-
drittijiet fundamentali tieghu meta gie assoggettat ghal trattament
degradanti u inuman wagqt li kien qed jigi ddetenut fil-‘lock-
up’ tal-Pulizija fil-Furjana. Dawn huma l-elementi ta’ fatt
rilevanti ghal dan l-ilment. Ir-rikorrent jilmenta:

1. Li nzamm f¢éella li kienet infestata bin-nemus li
attakkawh tant li kellu jiréievi kura medika fl-Isptar San Luqa

minhabba infezzjoni, appena gie mehlus;

2. Li ma nghatax attenzjoni u kura fil-‘lock-up’ appena
talabha;

3. Li **¢-¢ella li fiha nzamm arrestat, kienet mahmuga
u nieqsa minn kull igene umana’’;

Mill-prov1 jirrizultaw dawn il-fatti:

a. Ir-rikorretn wasal id-Depot x'is-2.30 p.m. u thalla
sas-7.00 p.m. go ‘‘waiting room’’. Ma thalliex johrog minnha
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u I-Pulizija ma ppermettewlu jikkomunika ma’ hadd,

b. Fis-7.00 p.m. gie ordnat jidhol f’cella, wara I geghluh
inehhi l-lazzijiet taz-zarbun u haduiu s-sigaretti. Il-Pulizjja
nformawh li l-arrest kien ser jibda jsehh minn dak il-hin -
presumibbilment in relazzjoni maz-2Zmien massimu ta’ tmienja
u erbghin siegha, li 1-Kostituzzjoni tippermetti ghall-arrest
preventiv. Ir-rikorrent — mhux bla raguni - jikkontendi illi
dan iz-zmien ta’ arrest kellu jibda jghodd mis-2.30 p.m., in
kwantu kien minn dak il-hin illi kien prekluz milli liberament
jiddetermina |-movimenti tieghu. Il-libertd tieghu kienet ristretta
u kien kostrett jobdi d-direttivi lilu moghtija mill-Pulizija;

¢. Ghall-habia tat-8.30 p.m. ressquh quddiem l-intimat
Spettur Psaila, ghal interrogazzjoni qasira. Gie mistogsi
ripetutament jekk kien ibbuwja lil xi hadd. Ir-rikorrent irrisponda
fin-negattiv u meta baqa’ jinsisti, regghu qafluh fl-istess cella
fx’'id-8.45 p.m. Hu baqa’ f'dik i¢-¢ella sad-9.30 p.m. ta’ I-
ghada. Allura jfisser illi r-rikorrent ghamel aktar minn erbgha
u ghoxrin siegha f’din i¢-éella u minnha hareg darba wahda biss
ghall-interrogazzjoni ta’ madwar hmistax-il minuta. Fix-xichda
tieghu, l-intimat Psaila jsostni li waqt l-interrogatorju, hu fil-
fatt talab spjegazzjoni minghand ir-rikorrent dwar il-movimenti
tieghu, u wkoll informah bl-addebiti tar-reati li kienu qed jigu
lilu kkontestati;

1. Ir-rikorrent isostni illi “‘Haga ohra I kienet qed
tiddetjeni kienet il-kwantita kbira ta’ nemus li kien hemm u
stajt nara éapep kbar ta’ nemus li bdew iduru mieghi biex
jattakkawni’’. Fil-fatt isostni li #gie migdum f'diversi partijiet ta’
gismu - f'wiccu u fdirajh. Ipprova jghajjat biex xi hadd
jisimghu, halli jara setax isir xi haga halli ma jibgax jigi migdum,



QORTI KOSTITUZZ]JONALI 271
1zda ghal xejn;

2. Il-gdim tan-nemus kien apparenti — innotah sahansitra
I-Pulizija 11 kien ghassa mal-‘lock-up’ - kien jehtieg
medikament, tant i r-rikorrent kien ittiched minn missieru
minnufih l-Isptar San Luqga, appena gie mehlus;

Ir-rikorrent isostni li hadd ma kien ta kasu meta gie attakkat
min-nemus u hadd ma ghenu biex ipprovdielu rimedju. Ir-
rikorrent isostni illi “*prin¢ipalment in-nemus gie minhabba 1-
hmieg 1i kien hemm fi¢-cella’’;

Ir-rikorrent jekk jiddeskrivi ¢-cella:

‘*i¢-cella kienet mahmuga per ezempju kien hemm intiena
fil-kamra u l-lozor kienu kollha mtebba’ bid-dbabar. I¢-cella
kienet sottoposta ghal bini iehor u t-twieqi taghha jaghtu ghall-
kuridur intern u mhux ghal barra. I¢-¢ella ma kinitx wahda
kbira, kemm toqghod is-sodda u jien'’. Ir-rikorrent isostni illi
I-hmieg u l-intejjen kienu insopportabbh. Jallega wkoll i kien
dan l-istat hazin tac¢-cella illi pprovoka l-koncentrazzjoni ta’
nemus illi attakkawh;

I1-Qorti taghmel is-segwenti konsiderazzjonijiet:

1. Saret enfasi forsi zejda fuq l-in¢ident ta’ I-infestazzjoni
tan-nemus. Cirkostanza sfortunata, imma li ma tistax
ragonevolment tigi addebitata ghar-responsabbilita ta’ l-intimat
Kummissarju tal-Pulizija u lanqas ta’ l-intimat Spettur Psaila.
Ghalkemm ma hux eskluz i I-ambjent xejn igeniku seta’ aggrava
s-sitwazzjoni, ma hemmx dubju, li l-in¢ident ma giex ipprovokat
minn xi agir volut u kolpuz ta’ l-intimati, langas min-nuqqas
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ta’ indafa fic-cella. Kienet sitwazzjoni i mhux necessarjament
kienet legata ghall-kondizzjonijiet ambjentali li fih kien mizmum
ir-rikorrent u setghet kienet dovuta ghall-fatturi ghal kollox
indipendenti mill-volonta ta’ l-intimat. Sitwazzjoni i setghet
ukoll avverrat ruhha facilment f ambjenti ta’ “‘abitazzjoni’’ ferm
diversi minn dawk li fih kien ged jogghod ir-rikorrent, jekk
jokkorru ¢erti kondizzjonijiet naturali specjalment fi zmien ta’
shana jew rih isfel, 1i notorjament jiffavorixxu l-proliferazzjom
tan-nemus u insetti ta’ kull tip f’¢erti nhawi;

2. Ir-rikorrent jilmenta illi hu talab li jinghata ghajnuna,
izda hadd ma tah widen;

Mhux eskluz li dan hu minnu, imma 1-Qorti, ma tarax li
dawn il-fatti, anke jekk indikattivi ta’ ¢erta non-kuranza da parti
ta’ l-uffi¢jal tal-Pulizija li kien ghassa mal-‘lock-up’, jistghu
jammontaw ghal trattament ‘‘inuman’’ fit-termini tal-ligi. Hu
¢ar li dan ir-rifjut li tinghata l-attenzjoni medika jew ghajnuna
trid tkun irrelatata mal-gravitd tal-kundizzjoni ta’ sahha tad-
detenut u mad-deterjorazzjoni mmarkata taghha fiz-zmien tad-
detenzjoni. Ma jistax jigi kkunsidrat trattament inuman, in-
nugqas ta’ attenzjoni li forsi setgher xi ftit ittaffi inkonvenjent
verament ta’ diga, imma li kien biss marginalment deletorju
ghas-sahha tad-detenut. Dan ukoll in vista tal-fatt illi r-rikorrent
kien soggett ghal dan i-inkonvenjent ghal lejl wiched u mhux
ghal zmien itwal, meta I-kundizzjoni tieghu setghet allura
tiddeterjora. F’din I-eventwalita kieku giet irrifjutata lilu assitenza
medika meta mitluba, wiched seta’ jikkwalifika tali agir bhala
“inuman’’ - naturalment tenut kont tal-gravita u perikolu ghas-
sahha skond ic¢-cirkostanzi. L-interpretazzjoni moghtija hll-
artikolu 3 tal-Konvenzjoni Ewropeja hi in fatti f'dan is-sens. fil-
“‘Bonnechaux case’’ fejn kienet giet iddetenuta persuna ta’
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erbgha u sebghin (74) sena, |i kien ibati minn diabete u disturbi
cardio vascolari, gie hekk deciz:

““The Commission did not rule out that the detention of
such a person might, in certain circumstances violate article 3.
However, Bonnerchaux and really all other cases suggest that
article 3, would only be relevant if the applicant did not
receive adequate treatment in prison. Only one case points the
way and later in Kotalia, the Comunission espressly agreed with
the Durch Supreme Court that ‘if the State, when the state of
health of a person deteriorates, continues the detention but
provides the necessary medical care, it does not act contrary to
article 37 7. (Article 3 of the European Convention on Human
Rights, P J. Duffy, International and Comparative Law
Quarterly - Volume 32, page 316 et s);

H-Qorti ghalhekk ma taécettax bhala valida s-sottomissjoni
tar-rikorrent illi hu gie assoggettat ghal trattament inuman u
degradanti meta nzamm f’cella i fiha gie attakkat min-nemus
matul il-lejl;

Ikkunsidrat;

11-Qort1 kienet aktar perd ppreokkupata bil-kundizzjoni fil-
Yock-up’ fil-kwartieri Generali tal-Pulizija, li fil-fehma
kkunsidrata taghha, hi tali li, fil-kompless taghha, tista’ tigi
kkwalifikata bhala li tirrazenta ambjent li jiddegrada l-persuna
u l-personalitd umana. Mid-deskrizzjoni moghtija aktar ’il fuq,
mir-ritratti mehuda miil-perit fotografu nnominat minn din il-
Qorti, u minn dak li kkonstatat din il-Qorti waqt I-a¢¢ess, hemm
diversi fatti li immedjatament u ovvjament jirrizultaw ripunjanti
ghal min hu sensittiv ghat-trattament dekoruz tal-persuna umana
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u dana ftermini bazi¢i. Dawn jinkludu:

1. Id-dags ferm ristrett ta¢-¢ella. Din ma taghti l-ebda sfog
lid-detenut li jaghmel xi moviment. Dan ma jista’ jkun il-kaz,
meta detenut ikun kostrett - kif spiss hu u kif kien dan il-kaz
~ i jibga’ fiha maqful ghal sighat shah, bla ma johrog minnha;

2. In-nuqqas ta’ servizzi sanitarji bazi¢i mac-cella. Hi haga
umiljanti u degradanti li detenut irid jitlob il-permess ta’ min
ikun ged jissorveljah biex jaqdi l-htigijiet naturali fizi¢i tieghu.
Is-servizzi sanitarji komuni huma rudimentali u ma jissodisfawx
il-minimu ta’ ‘standards’ ta’ igjene li wiehed jistenna,
spe¢jalment fejn hu ovvju li kien ser ikun hemm certa
promiskwita bir-riskju li din timporta. Aktar u aktar, dan l-aspett
isir preokkupanti meta jsiru allegazzjonijiet illi d-detenut lanqas
jithalla jisserva b’dawn il-fa¢ilitajiet sanitarji komuni, imma jigi
ordnat jingeda mod iehor;

3. In-nuqqasta’ arja u dawl dirett minn apertura li taghti
direttament ghal barra. I¢-cella in fatti, meta l-bieb ikun
maghluq, tiehu ventilazzjoni minn logg dejjaq taht is-sagaf. In-
nuqqas komplet ta’ dawl u arja naturali, jirrendi ¢-éella ghal
kollox klastrofobika u l-izolament huwa wiehed komplet u assolut;

4, Id-detenut hu kostrett minhabba n-nuqqas assolut ta’
sors ta’ dawl naturali li joqghod bid-dawl mixghul, b’mod li tul
is-sighat hu jista' jitlef ukoll l-orjentament tal-hin u zmien;

5. In-nuqqas ta’ kull forma ta’ ghamara fi¢-cella, hlief
ghas-sodda. Il-minimu li wiched jistenna, ghandu jkun li ¢-cella
jkoliha mejda u siggu rudimentali, li jippermettu lid-detenut li
ma jibgax il-hin kollu mindud u li jaghtuh l-opportunita illi
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japplika ruhu f'kitba jew xort'chra;

6. Ir-rikorrent u ohrajn li kicku ddetenuti fil- ‘lock-up’ fl-
istess zminijiet — kif jirrizulta mis-sentenz1 fuq iccitati -
jilmentaw mill-istat hazin ta’ igjene fil-‘lock-up’. Jilmentaw mill-
hmieg u rwejjah intollerabbli, mis-saqqijiet u lozor mahmugin
u mtebbghin, uzati minn haddiehor gabilhom. Dawn l-ilmenti
huma komuni ghad-detenuti kollha u 1-Qorti ma ghandhiex
raguni ghaliex ma temminhomx, anke jekk waqt l-ac¢ess ma
tistax tghid li kienet milquta mill-fatt li dan kien il-kaz. L-intimati
jikkontestaw dan I-istat hazin ta’ igjene u jsostnu illi 1-‘Jock-up’
jinzamm nadif. L-impressjon li hadet il-Qorti, kienet ta’
ambjenti fil-lock-up’ 1i kienu skaduti u dekadenti, imma
generalment u bazikament nadif. Dan perd mhux necessarjament
jirrifletti li I-istat tac-celel infushom, u lanqgas jeskludi li f'celel
minnhom is-sitwazzjoni u ma Kinitx kif deskritta mir-rikorrent
u ohrajn. Il-probabilita hi 1i hekk kien;

[1-Qorti fformat 1-opinjoni illi 1-kundizzjonijiet fil-‘lock-up’
huma inferjuri ghal dawk illi l-prigunier igawdi fil-habs civili.
Dan hu inspjegabbli u inaééettabbli. Speéjalment ikkunsidrat
il-fart illi d-detenzjoni ta’ persuna fil-‘lock-up’ hi normalment
wahda ta’ natura preventiva u mhux punittiva. Meta d-detenut
hu bhala regola persuna li ged tigi mizmuma taht sospett
ragonevoli li seta’ kkommetta reat li jkun qed jigi investigat. Meta
allura din il-persuna ghandha, skond il-Ligi, tkun prezunta
li hi innoéenti sakemm ma tigix minn Qorti kompetent: hi hi
hatja. Presunzjoni, li ]-Kostituzzjoni trid li tigi valorizzata u
rikonoxxuta fil-prattika, anke mill- Awtontajiet kompetenti biex
jinvestigaw ir-reati, u inkarigati biex jippreveduhom fil-konfront
ta¢-¢ittadini kollha, anke f'dawk li jkunu taht suspett ragonevoli
li setghu kienu l-awturi taghhom;
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“‘Artcle 6(2) of the Convention provides that a person who
is charged with an offence must be presumed innocent untif
proved guilty. This presumpation of innocence should be
respected not only during the examination in Court. Qut of Court
too, the accused — and thus also the person detained on remand
~ should not be treated as if his guilt were already established.
The justification of the limitations to be imposed on the person
detained on remand, should therefore be based on other criteria
other than the limitations which result from a sentence of
imprisonment’’ (Theory and Practice of the European
Convention on Human Rights, P. Van Dick and G. Van Hoof};

Dan qed jinghad ghaliex hu ovvju ghall-Qorti li:

a. Persuna tista’ tkun issoggettata ghad-detenzjoni
preventiva biss jekk tkun taht suspett ragonevoli fit-termini tal-
Kostituzzjoni u tal-Konvenzjoni Ewropeja, li tkun tikkommetti
reat. Jekk dan is-suspett ragonevoli ma jirrizultax fil-mument
meta giet arrestata u jibgax in-necessitd ghaz-imien kollu
sakernm baqghet taht arrest, persuna ma tistax tig1 ddetenuta
fil-‘lock-up’ taht arrest preventiv u verament lanqas band’ohra.
Dan ifisser, illi m’hux lecitu li persuna li ma tkunx hekk
suspettata li kkommettiet reat tinzamm fil-‘lock-up’ bhala mezz
ta’ konvinéiment biex bhala xhud tikkollabora mal-gustizzja.
Dan ikun jammonta mhux biss ghal arrest illegali, imma jkun
ukoll vjolazzjoni tad-drittijiet fundamentali ta’ l-individwu;

b. Persuna li tkun taht suspett ragonevoli li kkommettiet
reat, tista’ tkun iddetenuta preventivament ghal zmien li ma
jeccedix dak permess mil-Ligi u mill-Kostituzzjoni, u li ma
ghandux ikun itwal minn dak li hu strettament necessarju. Tali
detenzjoni ghandha tkun b’kundizzjonijiet tali i jgeghlu lid-
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detenut jirrealizza l-gravitad tas-sitwazzjoni li jkun fiha u ki
jgeghluh wkoll jirrifletti fuq l-opportunitad li jkun korrett fl-
atteggjament tieghu. Kundizzjonijiet perd li ma ghandhomx
ikunu talment negattivi 1i jinfluwenzawh biex jagixxi b’'mod
kontra I-volonta jew il-konvin¢iment tieghu. Kondizzjonijiet li
ma ghandhomx ikunu allura tali li jispingu lill-persuna
ddetenuta innoéentement li tammetti ingustament ghall-fatti
li jkunu ged jigu erronjament addebitati litha u h tkun ged tigi
rrinfa¢cjata bihom, basta b’hekk tehles mill-inkubu ta’ detenzjoni
taht dawk i¢-¢éirkostanzi. U persuna ddetenuta inno¢entement
bi zball, bi htija ta’ hadd u in buona fede, nec¢essarjament jista’
jkun f’dak I-istadju bikn ta’ l-investigazzjoni tal-Pulizija. II-Qorti
tifhem li 1-kundizzjonijict fil- ‘Jock-up’ fiz-zmien rilevanti ghall-
kaz in ezami, u verament sal-lum, huma tali i ma jistax jig
eskluz li jkollhom effett negattiv ta’ din ix-xorta fuq persuna
ddetenuta, f'kazijiet fejn din tkun ta’ certa sensibilita u
disposizzjoni u specjalment jekk gatt qabel ma kellha ‘‘x’tagsam
mal-gustizzja’’;

¢. Dan ged jinghad bla ma 1-Qorti tnagqas mill-valur u
effikacja ta’ l-impatt li necessarjament ghandu jkollu - u sewwa
ii jkollu - il-persuna taht ‘‘suspett ragonevoli’’ i kkommettiet
reat, mas-severita tad-dixxiplina investigattiva li minnha l-arrest
preventiv necessarjament tifforma parti. Dan perd b 'metodi li,
kull kaz, jirrizultaw accettabbli f{'soc¢jeta demokratika, li
jirrispettaw il-persuna u l-personalitd umana f’kull mument u
li jippermettu lid-detenut li jiddelibera b’ekwanibita fuq is-
sitwazzjoni li sab rubu fiha jew li gab ruhu fiha. Dan kollu
jinkwadra ruhu sewwa, infatti, fl-interpretazzjoni tal-
Konvenzjoni Ewropeja fuq dak 1i tqis li hu trattament inuman
u degradanti. Fil-Greek case, li bhal kazijiet ohra rilevanti in
materja gew i¢¢itati miz-zewg kontendenti in sostenn tat-tezi
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rispettivi taghhom - gie ritenut illi:

““Treatment of punishment of an individual may be said
to be degrading if it grossly humiliates him before others or
drives him to act against will or conscious’’;

Kriterju dan, h hu fih innifsu oggettiv, imma li
necessarjament ghandu nizvolti soggettivi. Tant hu hekk illi f East
African Asians vs United Kingdom case, gie ritenut ilii t-
trattament degradanti ‘‘was conduct of a certain level of severity
which lowers the victim in rank, position, reputation or character
whether in his own ¢yes or in the eyes of other people’’. Element
soggettiv li perd ghandu jigi vvalutat fid-dawl ta’ kif wiched
jistenna illi persuna ragonevoli fil-kundizzjoni tieghu,
normalment tirrejagixxi;

‘““The views and reactions of the victim constitute an
important consideration but that equally a state cannot be
condemned for action which the victim finds degrading merely
because of his own unreasonable attitudes of exceptionally
sensitive nature’’;

[}-Qorti hi tal-fehma li I-kundizzjonijiet fil-‘Jock-up’, kienu
u huma «ali, i oggettivament jistghu - u 1-Qorti tenfasizza 1-
kelma jistghu - iwasslu persuna ddetenuta, féerti kazijiet u
jekk jokkorru fcerti cirkostanzi, li tagixxi kontra l-volonta u I-
kuxjenza taghha. Huma tali li f'¢erti aspetti huma degradanti
tal-persuna u tal-personalitd umana u dana oggettivament u
indipendentement minn fattur: soggettivi partikolari ghas-singolu
detenut. Anke jekk dana b’mhux b'mod estrem u assolut. Anke
jekk hu ppruvat illi fil-kaz in ezami l-kundizzjonijiet li fihom
kien qed jinzamm iddetenut ir-rikorrent - u hekk jirrizulta li
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kien ged jigi ddetenut innocentement — ma kellhomx l-effett
li jgeghluh jagixxi kontra l-volonta u l-konvinzjoni tieghu, billi
jammetti ghal reat li hu ma kkommettiex. Dan mhux biss ghax
ir-rikorrent, ex admissis, jipprofessa idejologija ta’ resistenza
passiva kontra l-abbuz tal-poter fil-kamp politiku u jhaddanha
fil-prattika, imma forsi wkoll ghaliex il-kundizzjonijiet fizici fil-
‘lock-up’ ma kinux akkumpanjati minn ¢irkostanzi ohra estremi
ta’ theddid u vjolenza fizika u psikika kif jirrizulta li kienet
f’kazijiet ohra, bhal per ezempju, ‘‘Tonio Vella vs Kummissarju
tal-Pulizija et’” u ohrajn, ga ééitati. F’dawn il-kazijiet, il-Qrati
gustament, taw ferm aktar piz lil dawn l-inéidenti deplorevoli
ta’ vjolenza li jinduéu ribrezz u ghadab, milli ghall-
kundizzjonijiet umiljanti ambjentali, li fihom kien ged jinzamm
id-detenut. Dan ghaliex, fdawk il-kazijiet, il-persuna tad-
detenut, kienet qed tigi attivament u volutament ivvjolata u
maqieghda friskju minn min kien fid-dover li ghal kull kost
jipprotegiha. Cirkostanzi estremi li f'dan il-kaz fortunatament
ma jokkorrux. Mhux il-kaz allura li I-Qorti telabora oltre dwar
l-interpretazzjoni ta’ l-artikolu 37 tal-Kostituzzjoni fejn jipprovdi
li hadd ma ghandu jigi assoggettat ghal piena jew trattament
inuman u degradanti. Ghandha tkun bizzejjed riferenza ghas-
sentenza ta' Tonio Vella fuq i¢éitata, li tanalizza dan l-artikolu,
fid-dawl ta’ l-insenjament tal-gurisprudenza nostrana u tal-Qorti
Ewropeja;

II-Qorti tikkonsidra perd s-sottomissjoni ta’ l-intimati illi
t-trattament li ghalih gie assoggettat ir-rikorrent ma kienx ilahhaq
grad ta’ gravita tali li jinkwadra ruhu fi ksur ta’ l-imsemmi
artikolu tal-Kostituzzjoni. Jirreferu ghall-kazipet fejn il-
Kummissjoni Ewropeja rriteniet il-kundizzjonijiet ta’ detenzjoni
ferm aghar minn dawk elenkati mir-rikorrent, ma kinux jivvjolaw
l-artikolu 3 tal-Konvenzjoni. Fosthom il-kaz ‘X vs United



280 L-EWWEL PARTI

Kingdom'', fejn I-ilment kien li d-detenut kellu jorqod lejl “‘in
a filthy cell which contained the stale urine and faeces of an carlier
occupant’’; “‘Reed vs United Kingdom"’, fejn l-applikant ilmenta
li nzamm ghal tliet gimghat ‘‘in cockroach infested cell’’ u 1-
Greek case, fejn gie rritenut illi detenzjoni fi stat ta’ isolament
fcella fil-Pireus Security Police Buildings ma kinitx tammonta
ghal trattament inuman u degradanti. Jinghad fir-rigward ta’
dan l-ahhar kaz, li apparti t-tul taz-Zmien ta’ isolament u I-
atrocitajiet kormmessi tul id-detenzjoni li f’dan il-kaz bl-ebda mod
ma jirrizultaw jew huma allegati, il-Qorti ftit tara differenza bejn
il-kundizzjoni ambjentali fizika ta¢-éella fil-‘lock-up’ ta’ Malta
u c¢-ceila fil-habs Grieg. Id-dags, il-facilitajiet sanitarji u
xort'chra, l-orjentament u lI-kundizzjoni generali ta¢-cella, huma
prattikament l-istess, In-nuqqas kwazi assolut ta’ dawk u arja,
hi tista’ tghid, identika ghaz-zewg ¢elel. Kienu fdan ir-rigward,
aktar ‘‘progressivi’’ ¢-celel fil-habs notorju tal-Palazz Dukali tad-
Do¢i ta” Venezja, li kienu jippermettu vista anke jekk mill-
boghod u ristretta tal-laguna mill-isportell fil-bieba tac-cella, jekk
u meta din kienet tkun miftuha;

Ir-rikorrent jirreplika b'riferenza ghall-kazijiet fejn gie
rritenut mill-Kummissiom Ewropeja illi kien hemm trattament
inuman u degradanti ghal ragunijiet ferm angas gravi minn dak
taht ezami, fosthom il-kaz ‘*H vs Switzerland’’, fejn gie deciz
li kien hemm ksur ta’ l-artikolu 3 tal-Konvenzjoni ghax id-
detenut kien imgieghel jilbes ‘‘dirty clothes’’ u ma nghatax kura
medika immedjata;

Fil-veritd ma jezisti l-ebda kriterju assolut:

*“The question when a treatment or punishment is inhumnan
or degrading must be judged by the circumstances of the case
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and the prevelant use of the time... In its judgement *‘Ireland
vs United Kingdom’'. The Court held:

‘Ul treatment must attain a minimum level of severity,
if it is to fall within the scope of article 3. The assessment of
this minimum is, in the nature of things relative; it depends
on all the circumstances of the case, such as the duration of the
treatment, the physical or mental effect and in some cases, the
sex, age and state of health of the victim’’. (P. Van Dick & Van
Hoof ibid);

Hu minnu wkoll 1i ghadu ma giex sodisfacentement
iddeterminat x’ghandu jkun dan il-“‘minimum level of severity’’
u ghad hemm divergenza u diversita kbira fid-decizjonijiet sal-
lum moghtija mill-Kummissjoni u mill-Qorti Ewropeja. Hu veru
wkoll illi mhux biss ma tezistix uniformita fid-decizjonijiet, imma
wkoll il dan Ul-“minimum’’ ippermetta li hafna kazijiet i wieched
Jistenna h jkunu kklassifikati bhala vjolazzjonijiet ta’ 1-artikolu
3 u li wiched kien jistenna li jkunu universalment repunjanti
minn socjeta demokratika, gew, diversi drabi deskritti
“‘unpleasant’’, ‘‘undesirable’’ u ‘‘understatements’’ deskritti ta’
din ix-xorta, imma ‘‘they were not as grave as is required for
the applicability of article 3°’;

[I-Qorti temmen perd Li waqt 1i ghandha wkoll tqis ir-
rejazzjoni {’socjetajiet ohra ghal sitwazzjonijiet ta’ din ix-xorta,
ghandha tkun fuq kollox iggwidata mill-kuxjenza taghha u ma’
dak i hi tqis i hu accettabbli, gust u doveruz fis-soéjeta li taghha
tifforma parti, u dana mhux biss ghaliex f'din il-kawza qed
tapplika u tinterpreta 1-Kostituzzjoni ta’ Malta, in kwantu fiz-
zmien rilevanti 1-Kummissjoni Ewropeja ma kintix ghadha
tifforma parti mill-Korp Legislattiv tal-pajjiz. I-Qorti ma tifhimx
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li ghandha ghalhekk tigi kkondizzjonata mid-decizjonijiet fil-
Greek case, fil-kaz ta’ 1-Irlanda vs United Kingdom, X vs
Austria, u ohrajn. Kif langas ma tifhimx li ghandha tkun
sodisfatta li I-kundizzjonijiet ta’ detenzjoni u t-trattament tad-
detenuti ghandhom ikunu acéettabbli "Malta, sakemm dawn
ma eccedux il-limin, li kienu jissodisfaw il-kurunelli griegi, jew
li kienu jigu assoggettati ghalihom it-terroristi ghall-1.R.A.
Tippreferi tistrich f'dan ir-rigward fuq il-gudizzju taghha.
Tifhem ukoll li hemm ghandha tkun orjentata l-amministrazzjoni
pubblika li hi fid-dover li tissalvagwardja l-interess pubbliku u
s-socjeta kontra 1-kriminalita, imma dana mhux a skapitu tar-
riskju ta’ vjolazzjoni 1ad-drittijiet fundamentali ta’ I-individwu;

In konkluzjoni I-Qorti waslet ghall-opinjoni illi 1-istat tal-
‘lock-up’ kif kien fiz-zmien rilevanti u kif inhu sal-lum,
jipprezenta aspetti li huma preokkupanti u i huma
perikolozament vi¢in dak il-''minimum level of severity’’ li
jwassal ghal trattament inuman u degradanti, fit-termini ta’ I
artikolu 47 tal-Kostituzzjoni. Kicku u jekk jokkorru cirkostanzi
ohra ta’ natura soggettiva ghall-persuna ddetenuta - i fil-
fehma tal-Qorti f'dan il-kaz ma jokkorrux - seta’ jkun hemm
pozittivament vjolazz’ >ni ta’ dan l-artikolu apparti r-riflessi li
jistghu naturalment isiru fuq il-volontarjeta u l-ispontanjeta ta’
dikjarazzjonijiet maghmula mill-persuna ddetenuta f’cirkostanzi
simili. F'dan il-kuntest, l-amministrazzjoni pubblika hi mistiedna
biex taghmel l-evalwazzjoni taghha u tichu l-passi li jidhrilha
xierqa u opportuni fid-dawl ta’ l-izviluppi moderni in tema ta’
sigurezza ta’ postijiet ta’ detenzjoni in konformiti ma’ l-vsigenzi
minimi li jirrispettaw il-persuna umana accettabbli f sodjetajiet
demokratici l-aktar progressivi;

Jigi rrilevat illi jirrizulta mill-provi mhux ikkontesta illi I-
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intimat Dottor Pulicino fiz-zmien meta kien hu Kummissarju
tal-Pulizija, kien ghamel miljoramenti sostanzjali fil-‘lock-up’
fil-Kwartieri Generali tal-Pulizija. Kien infatti bena I- ‘Jock-up’
mll-gdid u pprovda kundizzjonijiet minimi li fih llum, u ki gabel
ma kellux. Kien infatti pprovda anke l-facilitajiet sanitar)i
rudimentali hi jezistu llum. Wiehed ma jithimx x’setghu kienu
qabel jekk mhux inezistenti. Ipprovda wkoll facilitajiet biex jigi
servut xi ikel lid-detenuti. Kollha mizuri pozittivi li perd ma
wasslux biex jeliminaw u jinnewtralizzaw dawk il-fatturi negattivi
li ghadhom jirrendu 1-‘lock-up’ sal-lum istituzzjoni ‘‘a rischio™’,
fejn si tratea ta’ drittijiet fundamentali - anke jekk personalment
jiskolpaw taht dan l-aspett lil Dottor Pullicino. Kif tiskolpah ukoll
id-dikjarazzjoni tieghu - kondiviza in fatti mill-istess rikorrenti
u mill-intimat Spettur Psaila - li hu ma kellu assolutament
x’jagsam xejn ma’ l-in¢ident mertu tal-kawza. Ma hemm l-ebda
traccja ta’ prova li tinvolvih jew li taddebitalu xi responsabbilita.
La fl-arrest tar-rikorrent u lanqgas fid-detenzjoni tieghu;

Il-kjamat fil-kawza Dottor Pulicino, qed jigi ghalhekk
mehlus u liberat minn kull addebitu;

Ikkunsidrat dwar ir-responsabbilita ta’ l-intimati;

Dan l-aspett tal-kawza f’¢irkostanzi analogi, gie diversi drabi
u awtorevolment ittrattat mill-Qorti Kostituzzjonali, fosthom fis-
sentenzi taghha fl-ismijiet, ‘‘Frankie Mifsud vs Kummissarju
tal-Pulizija et”’, ““Tonio Vella vs Kummissarju tal-Pulizija et”’,
u ““‘John Vella vs Kummissarju tal-Pulizija et’’, ga céitati. Gie
rritenut ilh:

“‘Fil-kazijiet fejn il-vjolazzjoni ta" xi wiehed mid-drittijiet
fundamentali u libertajiet ta’ l-individwu, issir minn xi impjegat
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tal-Gvern waqt li jkun jagixxi ezekuttivament jew
amministrattivament bhala regola ghandu jirrispondi ghal dik
il-vjolazzjoni 1-Gvern, jew il-Ministru jew il-kap ta’ dipartiment
li huwa responsabbli ghal, u ghandhom il-kontroll, ta' dak I-
uffi¢jal. Meta dik il-violazzjoni tammonta wkoll ghal reat -
delitt jew kontravenzioni - allura ghandha tirrispondi wkell
il-persuna li ghamlet ir-reat’’;

L-azzjoni hi principalment kontra l-Istat bhala garanti tad-
drittijiet fundamentali ta’ l-individwu. L-Istat ghandu fl-ewwel
lok jirrispondi ghall-vjolazzjoni ta’ dawn id-drittijiet fil-
funzjonarji tieghu, L jservuh;

‘‘Ir-responsabbilita ta’ 1-Istat hija diretta meta l-vjolazzjoni
tkun ]-effett tal-politika ta’ I-Istat u indiretta u garantitistika meta
tkun l-effett ta’ l-operat illegali ta’ l-impjegat. Ghalhekk
jirrispondi jew bhala ezekutur principali jew bhala garanti ta’
l-impjegati tieghu'’;

Fil-kaz in ezami, ma jistax jinghad illi l-intimat Psaila kien
qed jesegwixxi ‘‘I-politika ta’ l-Istat’’, meta pproceda ghall-arrest
tar-rikorrent bil-mod kif ipproceda. Perd 1-Qorti hija sodisfatta
illi huwa agixxa skond il-prassi li kienet generalment segwita
fiz-zmien rilevanti, li kienet ac¢éettata bhala korretta u li zgur
kellha l-barka tas-superjuri tieghu. Prassi u agir skorretti li ma
jiskolpawx lifl-intimat Psaila, imma li éertament jikkonvolgu lill-
Kummissarju tal-Pulizija qua detenur ta’ tali kariga, dircttament
fl-abbuz tad-dritt u jirrendih koresponsabbli - anke jekk b’'mod
indirett ghal-lezjoni tad-drittijiet fundamentali tar-rikorrent. Ir-
responsabbilita hi ghalhekk solidah lejn il-Kummissarju tal-
Pulizija u l-intimat Psaila u hekk ukoll huma solidalment
bejniethom tenuti li jhallsu kumpens xieraq lir-rikorrent;
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Fir-rigward tal-kumpens li ghandu jigi risarcit mill-intimati,
il-Qorti ged tiddetermina arbitric boni viri, is-somma ta’ hames
mitt lira Maltija (Lm500) u dan fuq l-iskorta tas-sentenza tal-
Qorti ta' 1-Appell, (recte Kostituzzjonali) fl-ismijiet ‘‘Frankie
Mifsud vs Kummissarju tal-Pulizijaet”’, ga écitata. Dan peress
illi 1-fatti f'dik il-kawza jikkomparaw sewwa mal-fatti £'dan ir-
rikors, il-perijodu ta’ l-arrest illegali huwa prattikament xorta,
l-arrest illegali ma kienx akkompanjat b’xi vjolazzjoni ta’ xi dritt
fundamentali iehor, u d-difiza u l-iskuzanti avvanzati mill-
intimati huma wkoll l-istess;

Ghal kull buon fini, iI-Qorti tiddikjara Ii ma hux ii-kaz li
tiddeklina li tezercita s-setghat fiha vestiti a tenur ta’ l-artikolu
47(2) tal-Kostituzzjoni u dana ghar-ragunijiet avvanzati fuq dan
]-aspett, fis-sentenza ta’ 1-Appell, (recte Kostituzzjonali) fl-ismijiet
“Vella vs Kummissarju tal-Pulizija et”’, ga fuq iécitata;

Ghal dawn il-motivi, il-Qorti tiddisponi mir-rikors billi:

1. Tiddikjara li l-arrest ta’ Joseph Azzopardi mill-intimati
Kummissarju tal-Pulizija u Il-Ispettur illum Assistent
Kummissarju Joseph Psaila, sar b’mod li gie vvjolat l-artikolu
34(f) billi ma kienx hemm suspett ragonevoli li huwa kien
ikkommetta jew kien ser jikkommetti reat kriminali;

2. Tiddikjara li dawn l-intimati ma kinux hatja ta’
trattament inuman u degradanti bi vjolazzjoni ta’ l-artikolu 36
tal-Kostituzzjoni;

3. Tillikwida l-kumpens dovut ghall-vjolazzjoni taht 1-
ewwel kap fis-somma ta’ hames mitt lira Maltija (Lm500), liema
ammont ghandu jithallas solidalment bejn Il-intimati
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Kummissarju tal-Pulizija u l-Ispettur Psaila u hekk qed jigu b’din
is-sentenza kkundannati li jhallsu;

4. Tillibera minn kull responsabbilita addebiti u htija lill-
kjamat fil-kawza 1-Avukat Dottor Lawrence Pullicino ghar-
ragunijiet fuq esposti;

L-ispejjez, barra dawk g decizi, jithallsu mill-intimati
Kummissarju tal-Pulizija u Psaila, b’'nofs kull wiched’’;

12. L-intimat Psaila appella u ssottometta dawn l-aggravji:
(a) Kiftghid is-sentenza stess, biex huwa jirrispondi ghall-
addebiti irid ikun ikkommetta reat, imma dan m'ghamlux u
ghalhekk m’ghandux )irrispondi,
(b) Il-provi ma jurux li huwa agixxa illegalment jew
abbuzivament u kien fid-dover li jinvestiga 1-allegazzjoni ta’ reat
mill-informazzjoni li réieva,

13. Ir-rikorrenti appella incidentalment:

(a) Ghaliex il-kumulu tal-provi juru li huwa gie ttrattat
b’mod inuman u degradanti; u

(b) L-ammont ta’ kumpens illikwidat - hames mitt lira
(Lm500) huwa ammont irrizorju, u ghandu jigi awmentat;

14, Il-Kummissarju tal-Pulizija u Dottor Lawrence
Pullicino aééettaw 1s-sentenza;

12. Din il-Qorti, f'dan l-istadju ta’ I-Appell, ippermettiet
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i jigi esebit il-file rilevanti tal-“CnmmaI Investigation
Department’’ (CID/468!G.’84} u dan fuq talba spec:ﬁka ta’ I-
mt1mat Psalla

- Dan l-mkartament fuq il-qoxra ta’ barra taht ir- rubrlka
subject hcmm dan |

“Invesﬂgatmns regarding aHeganons that the
dnverfoccupants of car No. B 9751 had uttered insults and threats
at various helpers at Governmcm Schools ar Msida and

L

Hamrun ;

liEma titolu gie rripetut ﬁr-rapp.oft li bih jibda 1-““file”’ l'nibghut
jew maghmul minn ‘‘Inspector J. Psaila’’ l:s-“Supcrmtendent
CID'";

 Jghid ir-rapport li nkiteb |-ghada ta’ l-arrest, jigifieri fil-11
ta’ Ottubru, 1994:

..... I was instructed to take into arrest the driver of car
No. B-9751..... The information that was passed to me was
that the occupants of this car who were armed had uttered insults
and threats at various helpers. From what I have gathered this
information was passed by telephone to Police Headquarters by
one of the helpers who was instructed to do so by the PTA. No
other details were made available’’;

13. L-iskop ta’ din il-prova addizzjonali kien biex I-intimat
Psaila juri li huwa esegwixxa l-arrest tar-rikorrent kif kien

obbligat 1i jaghmel fuq ordnijiet superjuri;

Fuq dan il-punt - huwa minnu li fir-rapport lis-
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Suprintendent tad-Dipartiment tieghu huwa jghidlu “‘I was
instructed’’ imma din l-espressjoni wahedha ma tantx illuminat
il-prova. Minn min giet dik 1-ordni lill-intimat?’* Ma jidhirx li
giet minghand is-Superintendent li ged jiré¢ievi r-rapport. Kif
inhuwa redatt ir-rapport tinghata l-impressjoni li xi hadd mill-
“helpers’’ pajzana li kienu ged “‘jghinu’’ fl-iskejjel New Lyceum,
I-Imsida u I-Iskola Primarja I’ Victoria Avenue il-Hamrun, kien
gie ordnat mill-“PTA’’ (prezumibbilment Parents-Teachers
Assocation) biex jirrapporta I-Kwartier Generali u minn hemm
xi hadd ikkuntattja lill-Ispettur (kif kien dak iz-zmien) Psaila
li kien gieghed fil-Power Station tal-Marsa, biex dan jarresta
lil min kien qed isuq il-karrozza B-9751 Mazda ta’ kulur blu
- dan kollu wiehed jasal ghalih minn ezami tal-kontenut ta’
l-inkartament fil-faxxikolu prodott fl-appell; kif se jkompli jigi
spjegat;

14. L-lspettur Psaila mbaghad, wara li bdiet din il-
procedura quddiem il-Prim’Awla tal-Qorti Civili, fis-26 ta’
Dicembru, 1984, kiteb ‘‘Minute No. 22’ fl-istess file fejn lill-
istess Suprintendent tas-CID irrapportalu dettaljatament fuq 1-
operat tieghu - ta’ Psaila fil-kaz kollu - mili-arrest sa x-xiehda
tieghu quddiem il-Qorti;

15. Dak li laqat I-attenzjoni tal-Qorti kien illi fit-12 ta’
Ottubru, 1984, " **Minute 2’’ hemm dan:

“Supt. CID

File recalled from CID Registry. C of P requested these
papers. He drew my attention that it was not prudent nor correct

[ERES I

to start my reports’’ upon instructions etc..... ;
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u fid-19 ta’ Ottubru, 1984, il-Kumumissarju tal-Pulizija ta’ dak
1z-zmien dottor Pullicino kiteb hekk £ “‘Minute 3’':

“Supt. CID

Insp. Psaila should clanify 1, starting ‘‘On the 10th October,
1984 - I was instructed to take into arrest etc. since it is not
clear that these instructiions were not given by somebody
outside the Police Force'’;

Billi minn dak i hemnm fl-ewwel rapport ta’ l-intimat Psaila
wiched b’ebda mod ma jista' jiehu l-impressjoni li l-istruzzjonijiet
hargu minn xi hadd li mhux fil-korp tal-Pulizija, wiehed jifhem
li -Kummissarju u l-intimat Psaila t-tnejn kienu jafu li hekk kien
u allura s-Superintendent fil-25 ta’ Ottubru, 1984, £ ‘‘Minute
4"’ jassumi r-responsabbilita u jghid:

"“A report was received at this and over the telephone. It
was received by the telephone orderly at the C.1.D. The call
was made by one of the helpers at the school that the occupants
of the car were threatening the helpers;

I gave instructions to Insp. Psaila to investigate, this
case’’;

Pero I-Kummissarju ma kienx sodisfatt b’din l-ispjegazzjoni
u fis-26 ta’ Ottubru, 1984, ‘‘"Minute 5’ kiteb illi:

““Reports drawn up in this fashion.....do not give good
impressions;

In this case take no further action (nfa) and put away file
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(pa)’’;

Il-Kummissarju ma setax kien sodisfatt, ghaliex xorta wahda
s-Superintendent ma galx li huwa ordna l-arrest. Din il-kritika
tal- Kummissarju tispjega dak li kiteb l-intimat Psaila fil-Minute
22 tas-26 ta’ Dicembru, 1984, h billi hija pjuttost twila, 1zda
importanti, se tigi annessa bhala Skeda A fl-ahhar ta’ din
18-sentenza;

I-Kummissarju, is-Superintendent Bonello u l-Ispettur
Psaila, kollha kienu jafu l-verita x’inhi, u l-ahhar wiched ‘‘esprit
de corps’’ allungat, affronta sidru biex jassumi responsabbilita
ta’ l-arrest, - “‘ordnat”’, “‘indott”’ jew b'xi mod iehor, “*volut’’
minn barra |-Korp tal-Pulizija;

16. Dawn il-provi godda jsahhu u jikkonfermaw il-
konkluzjoni li waslet ghaliha 1-ewwel Onorabbli Qorti fis-sentenza
appellata. Anzi l-prova l-gdida tillustra wkoll aspetti ohra: (a)
illi 1-*‘istruzzjonijiet’’ mhux biss ghall-intervent tal-Pulizija imma
addirittura ghall-arrest tar-rikorrent, gew minn barra I-Korp tal-
Pulizija, kif intqal, imma wkoll (b} li l-intirnat, ¢ertament biex
joghgob is-superjuri tieghu kien lest, biex xorta wahda jassumi
r-responsabbilita ta’ 1-arrest bhallikieku kien ordnah hu, u mhux
ikkonfermah u assumih, wara li kien diga sar - probbabilment
mis-Surgent Fabri li esegwih anki minghajr mandat. Barra minn
dan l-istess intimat Psaila jiftahar kif irnexxielu fis-seduta tas-27
ta' Novembru, 1984, jevita li jixhed meta gie mghajjat fil-pedana
tax-xhieda:

“Upon taking the witness stand the Court again explained
to me that should I feel that any question put to me could
incriminate me, I had the right to request the Court to exemp!
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me from giving evidence. At this stage Dr. T. Azzopardi, counsel
to applicant commenced his questions. I remained silent. The
Court drew my attention that I had to obey its orders and
ordered me to answer to the questions. I remained silent and
on the lookout for my demeanour. When matters come to a
head Dr. §. Camilleri intervened and requested the Court to
listen to what he had to say’’; '

Din il-Qorti ma tistax ma tirregistrax il-kuntrast stridenti
bejn is-sottomissjoni ta’ I-intimat Psaila li huwa m’huwiex hati
ta’ ebda vjolazzjoni ghaliex huwa, bhala uffi¢jal lejali u
ddixxiplinat tal-Korp tal-Pulizija ma setax ma jobdiex I-ordni
tas-superjuri tieghu biex jarresta lir-rikorrenti u dan in
konformita mal-ligi, imma mbaghad dak l-attakkament ghall-
osservanza tal-ligi, ta’ lealtd u ta’ ubbidjenza ma jestendux ghad-
dover superjuri tieghu bhala uffi¢jal tal-Pulizija biex jobdi I-
ordnijiet tal-Qorti, u jaghmel mill-ahjar tieghu biex jevita li jaqdi
dover superjuri ¢joe li jaqdi l-esigenzi tal-gustizzja. L-ingas li
jista’ jinghad huwa li uffi¢jal tal-Pulizija agixxa b’mod li juri
h m’ghandu l-ebda idea ta’ x’kien verament id-dover tieghu
skond il-haqq, skond il-Kostituzzjoni u skond il-ligijiet. Kull ma
jifhemn hija I-volonta tas-superjuri tieghu fil-*‘Korp’, direttament
u indirettament, u li jikkuntenta u li jakkomoda dik il-volonta
u l-ordnijiet 1i tesprimi;

17. Is-sentenza appellata tiddeskrivi precizament u
dettaljatament kemnm l-istat tac-¢ella li fih inzamm maghluq ir-
rikorrenti kif ukoll I-attakk tan-nemus li kienu jinfestaw I-istess
Cella u l-effetti ta’ dak l-attakk fuq il-gilda tar-rikorrent. Izda
mbaghad meta I-ewwel Onorabbli Qorti giet biex tikkunsidra
l-effett ta’ dak li ddeskriviet ghall-applikabbilita ta’ art. 36(1)
tal-Kostituzzjoni:
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““Art. 36(1) ~ Hadd ma ghandu jkun assoggettat ghal piena
jew trattament inuman jew degradanti’’, waslet ghall-konkluzjoni
kuntrarja;

18. Din il-Qorti tibda biex tghid illi l-konéett ta’
“‘trattament inuman’’ jikkomprendi konsiderazzjoni storika, fis-
sens illl l-umaniti o meno ta’ trattament ind jigi rriferit ukoll
ghall-mument storiku li fih jinghata ghaliex it-trattament irid
jiehu in konsiderazzjoni l-istadju fejn ikun wasal }-avvanz
teknologiku ghad-disposizzjoni ta’ l-umanita. L.-amputazzjoni
ta’ sieq fis-Sacra Infermiera fI-1784 i ssir minghajr anestesija
ma tikkwalifikax bhala trattament inuman imma jekk dan,
volutament, u minghajr gustifikazzjoni medika, jaghmlu kirurgu
fi-Isptar San Luga f1-1984, il-qabza storika ta’ mitejn sena tkun
ikkwalifikat it-trattament, li allura, — ghal ragunijiet Ii nistghu
nsejhulhom komplessivament stori¢i - I-istess trattament minn
uman sar inuman;

19. Tghid is-sentenza appellata:

“‘In-nuqgas ta’ servizz sanitarji bazi¢i fic-¢ella. Hija haga
umiljanti u degradanti li detenut irid jitlob il-permess ta’ min
qed jissorveljah biex jaqdi I-htigijiet naturali, fizici, tieghu, Is-
servizzi sanitarji komuni huma rudimentali u ma jissodisfawx
il-minimu ta’ “‘standards’ ta’ igjene li wiehed jistenna,
spe¢jalment fejn hu ovvju li kien ser ikun hemm certa
promiskwitd bir-riskju li din timporta. Aktar u aktar, dan l-aspett
isir preokkupanti meta jsiru allegazzjonijiet illi d-detenut lanqas
jithalla jisserva b’dawn il-facilitajiet sanitarji komuni, imma jig
ordnat jinqeda mod iehor’’;

Ma’ din }-osservazzjoni s-sentenza zzid:
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(a) Id-dags ferm ristrett tac-cella;

(b) Cella niegsa kwazi kompletament minn arja u dawl
naturali tant l d-detenut jinzamm il-hin kollu lluminat
artificjalment, qisu tigiega ghall-produzzjoni;

(¢) Cella sprovvista minn kollox - hlief sodda b'lozor
mahmugin u jintnuy;

L-ewwel Qorti infatti tasal biex tghid illi:

..... il-kondizzjoni fil-*Jock-up”’ fil-Kwartier Generali tal-
Pulizija, fil-fehma kkonsiderata taghha, hi tali 1, fil-kampless
taghha tista’ tigi kkwalifikata bhala li tirrazenta ambjent li
jiddegrada l-persuna u l-personalita umana’’;

Ghal din il-Qorti dan huwa bizzejjed biex jinvoka I-
applikazzjoni ta’ I-artikolu 36(1) tal-Kostituzzjoni. L-ewwel
Onorabbli Qorti giet impressjonata oltre mizura, minn dak li
dehrilha li huwa l-enfasi kemm fis-séntenza ta’ Prim’Awla tal-
Qorti Civili, ikkonfermata minn din il-Qorti fil-5 ta’ April, 1991
- Tonio Vella vs Kummissarju tal-Pulizija et. (Vol.
LXXV.1.106) li ]-garanzija kostituzzjonah kontra l-inuman u
degradanti huma limitati, jew ahjar, huma arginati ghad-djuq
ta’ gradi ta’ severitd u estremita u jekk ma jirrikorrux dawn
il-kwalifiki ailura l-inuman u d-degradanti huma ttollerati. Din
il-Qorti ma tikkondividix. Bla dubju ta’ xejn certu grad ta’
gravita — jrid jirrikorni sabiex il-Qorti tintervjeni izda, fi¢-
c¢irkostanzi deskritti f'dan il-kaz, ma jidhirx dawk i¢-¢irkostanzi
kienu traskurabbli, jew ahjar, ma jagbzux dak il-margini ta’
tolleranza Ii jippermetti lill-Qorti li ma tesigix strettament
trattament uman u ordinarju anki jekk dan ikun sa ¢ertu punt
umiljanti;
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20. Certament din ii-Qorti lanqas ma tagbel, difatti, mas-
sentenza appellata rigward il-prova ta’ i-attakk eccessiv tan-
nemus fic-cella fuq ir-rikorrent. Ma tagbilx illi din kienet
manifestazzjon) solita ghall-klima mediterranea fix-xahar ta’
Ottubru meta n-nemus ma jongsux. I-Qorti ma tistax
tippretendi li fic-¢ella ebda nemusa ma kellu jkollha d-dritt ta’
access, imma lanqgas ma tista’ tinjora attakk massi¢c ta’ dawk
l-insetti b'tali mod illi wi¢¢ ir-rikorrent intefah u kull fejn kellu
espost - ghonqu u anki [-partijiet ta’ fuq ta’ gismu, jimtlew
mhux b’semplici tingis imma nfafet, allura m’hemmx aktar lok
ta’ tolleranza anki ghaliex ~ u fuq kollox ~ din il-Qorti
impressjonaha 1-fatt li r-rikorrent beda jghajjat ghall-ghajnuna
- u hadd ma mar jara x’setgha kellu bzonn — omissjoni din
li setghet giebet konsegwenzi gravissimi ghaliex hija wkoll parti
mill-kondizzjoni umana li l-bniedem huwa soggett ghal diversi
varjetajiet ta’ attakki, mhux esterni bhal dak tan-nemus — imma
interni, bhal dak tal-qalb. U kieku dan kien il-kaz, ¢ertament
l-ezitu ma kienx ikun ta’ trattament inuman u degradanti imma
ta’ dramma tragika irriversibbli;

21.  Udin il-Qorti jidhrilha li ghandha wkoll tistagsi jekk
dan kollu kienx jew huwiex necessarju, b'x1 mod, ghall-politika
generali, tant impellenti, ghas-sopressjoni tad-delitti, u ghall-
kundanna severa tal-kriminali. Ma jidhrilhiex. Il-kriminali haqqu
piena severa, proporzjonata ghad-delitt li tieghu ikun instab hati,
imma anki din il-punizzjoni vitali u bzonjuza, ghandha fil-gravita
taghha stess tibqa’ dejjern imbeghda minn dik id-degradazzjoni
tal-personalita tal-kriminali li tirrendih aktar vicin ghal bestja

22. Fil-kaz konkret naturalment, imbaghad, hawnhekk ir-
rikorrent mhux talli ma kienx ‘‘kriminali’’ imma talli I-Ispettur
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Psaila stess ha l-impressjoni li d-detenut fi¢-¢ella ma kienx jidher
li huwa t-tip li jhobb jilghab bl-armi;

Tkun qed tonqos gravament din 1l-Qorti Kostituzzjonal
jekk fil-kumpless kollu tal-provi ta’ dan il-kaz, ma tarax li r-
rikorrent kellu jkun ikkonsiderat - mill-intimati kollha u minn
kull min kellu b'xi mod konnessjoni ta’ awtorita maghhom,
kemm f'dak il-mument u kemm sussegwentement — protett mill-
garanziji Kostituzzjonali i ¢-¢ittadini kollha ta’ dan 1-Istat ta’
Dritt, li huwa I-Istat ta” Malta — ghandhom 1gawdu u minnhom
juzufruwixxu. II-Qorti assolutament, ma tarax li hemm xi raguni
plawsibbli ghal dan il-kwalita ta’ trattament lil dawk li jinstabu
hatja ta' delitt, ahseb u ara ghal dawk li jkunu biss issospettati
hatja ta’ delitt, u mbaghad b’mod aktar enfatiku ghal dawk L
mill-ewwel jidhru li m’'ghandhomx lanqas jigu ssospettati. U dan
ukoll huwa fattur kwalifikanti ta’ trattament degradanti li ghahex
kompletament - fih innifsu - arbitrarju u abbuziv tal-poter,
Id-degradazzjoni ghandha wkoll fattur soggettiv importantissimu,
li ma jistax jigi injorat anki ghaliex id-degradazzjoni hija, minnha
nfisha, diskriminatorja u relattiva ghall-persuna soggetta
ghat-trattament;

23. Ir-responsabbilita ghal dan l-istat ta’ fatti — mill-istat
ta’ ¢ella ghal komportament ta’ dawk li kienu responsabbli ghal-
“lock-up’’ - taga’ naturalment fuq il-Kummissarju tal-Pulizija
bhala ]-Kap tad-Dipartiment tal-Gvern li huwa obbligat ghall-
garanziji kostituzzjonali kollha;

24. [1-Qorti ma tagbilx mal-lament tar-rikorrent ghal dak
i huwa l-ammont ta’ kumpens illikwidat mill-ewwel Onorabbli
Qorti, u tiddepreka l-uzu dispreggjattiv tal-kelma ‘‘tip’’ li biha
r-rikorrent iddeskriva dan l-ammont. Dik il-likwidazzjoni mhix
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se 1igi ddisturbata;

25. Ghal dak Ii huwa t-trattament inuman li din il-Qorti
issa qed tikkenstata, qed jigi likwidat kumpens ta’ mitejn lira
(Lm200). Fuq dan I-ammont, illikwidat bil-kriterji monetarji li
kienu ghadhom jimperaw f1-1984, ghandhom jithallsu wkoll
interessi, bir-rata legali;

Fugq din il-hkwidazzjoni 1-Qorti ghandha tispjega illi kellha
bilfors tiehu in konsiderazzjoni dawn il-fatturi:

(a) L-ewwelnett, kif intqgal, il-kriterji ekonomici u
monentar)l taz-zmien;

(b) It-tieni nett jidher ¢ar mill-provi, rigward )-istat ta¢-
¢ella u 1-konsegweni ta' dak l-istat - sanitarju u fiziku - li
fughom hija bbazata I-vjolazzjoni tat-trattament inuman, illi dak
I-istat kien dovut kienet indrat, illi ma kinitx ghadha nholqgot
kuxjena amministrattiva tal-gravita tas-sitwazzjoni,

(¢) In-novita ta’ kwistjoni kif deciza, u, finalment, }-aktar
importanti,

(d) Li, I-Qorti qieghda tmur oltre I-minimum stabbilit
u garantit mill-Qorti Ewropeja tad-Drittijiet tal-Bniedem,
ghaliex jidhrilha li dan huwa kkonsentit skond il-Kostituzzjoni,
il-kriter)i u spedjalment il-valuri tas-socjetd Maltija u I-fehmiet
u s-sensibilitajiet taghha fuq l-istess elementi kostitwenti
trattament inuman u degradanti;

26. Ghal dawn ir-ragunijiet, ghalhekk, din il-Qorti qed
tiddisponi mill-appell prin¢ipali u minn dak inc¢identali billi
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tirriforma s-sentenza appellata fis-sens b tikkonfermaha f'dik il-
parti taghha fejn sabet li r-rikorrent sofra violazzjoni tad-drittijiet
fundamentali tieghu garantiti mill-artikolu 34(f) tal-Kostituzzjoni
u li ghall-istess vjolazzjoni kienu hatja l-intimati Kummissarju
tal-Pulizija u I-Ispettur, illum Assistent Kummissarju Joseph
Psaila, u llikwidat kumpens ghall-istess fis-somma ta’ hames mitt
lira (Lm300) li ghandhom jithallsu mill-istess intimati msemmija,
solidalment, u tirrevokaha ghall-bgjija billi ssib il-Kummissarju
tal-Pulizija hati ta’ trattament inuman tar-rikorrent fit-termini
supra esposti u tikkundanna lill-istess Kummissarju h jhallas lir-
rikorrent kumpens ta’ mitejn lira {L.m200) bl-interessi legali mid-
data tal-prezentata tar-rikors promotorju;

L-ispejjez barra dawk li gew decizi qabel l-ewwel sentenza,
jithallsu hekk - dawk tar-rikorrent, jthallsu kollha mall-
Kummissarju tal-Pulizija, barra minn kwart mili-ispejjez ta’ I-
appell li ghandu jbatihom l-istess rikorrenti I-bqgija ta’ l-ispejjez
ghandu jbatihom ukoll I-istess Kummissarju barra minn dawk
ta’ I-Assistent Kummissarju Joseph Psaila li jigu ssopportati
minnu stess; '

Skeda annessa mas-sentenza ta' 1-14 ta’ Dicembru 1994

“‘Needless to say I was also instructed to investigate the
matter. Eventually car No. B-9751 and its driver were brought
to the CID at 2.30 p.m. by PS 497 Fabri on the same day. In
the circumstances these investigations were not initiated on the
strength of any information, report or complaint received by the
undersigned, or as usual on the strength of a telephone message
emanating from one of the Police Districts, but upon information
which was received and passed to me for investigation. There
are cases when the investigating officer is directly involved in
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the case, having witnessed/received and gathered the evidence
himsell, and thus in such circumstances he has to assume and
shoulder responsibility throughout the case, both as regard the
action taken as well as its outcome. On the other hand when
one is acting on instructions regarding an anonymous
information which was passed on to him to investigate (as in
case under reference), although the officer concerned may be
responsible at law for any arrest or search that he performs, yet
he is only pursuing an order to take such action. Hence when
compiling an internal report referring to the latter instance it
is justified that an officer comments accordingly, especially if
he lorsees action which might be forthcoming from the parties
mvoived in the issue. I see no reason for concern on the part
of the Police Department in such instances, as I feel no concern
whatsoever when I act spontaneaqusly in other similar cases, in
which I am directly involved assuming responsibility throughout,
" and this whatever the risk;

3. on the 12th October 1984, Joscph Azzopardi filed a
Jjudicial protest in the First Hall of the Civil Court against the
commissioner of Police and the undersigned. In his protest
Azzopardi maintained that he was arrested by the Police without
being given reasons for his arrest and was kept in police custody
for 31 hours. Azzopardi also protested that he was detained in
a filty cell, lacking any minimum standards of hygene, so much
that it was infested with mosquitoes;

Following his relcase he alleged that he was constrained to
go to St Luke’s Hospital for medical treatment. In his protest
Azzopardi Joseph alleged that the Police action constitued an
illegal arrest in violation of Section 359 of the the Criminal Code
and article 35 of the Constitution of Malta. He further
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complained that he was detained in a degrading and an inhuman
environment in violation of article 37 of the Constitution of
Malta. Azzopardi is therefore holding the Commissioner of Police
and the undersigned responsibie for any damages he had suffered
or was likely to suffer and reserved all right to proceed against
us according to law. The judicial protest was signed by Dr. E.
Debono, Dr. §. Frendo, Dr. G. Bonello and Dr. T. Azzopardi;

4. On the 23rd November, 1984, Mr Justice J. Filletti
sitting in the First Hall of the Civil court in its Constitutional.
Jurisdiction started to hear the case for redress brought by Joseph
Azzopardi. Dr S. Camilleri, Counsel for respondents contended
that Azzopardi's application was procedurally defective since it
did not specify the provisions of the Constitution violated. The
Court put off the case for the 27-11-84;

5. On the 27th November 1984, the Court continued
hearing the case. The Court gave a decree that there was nothing
irregular in that one of the parties pointed out a certain pomt
of Iaw but in fact it was the Court which had to decide on the
matter. The Court further decreed that after having considered
further the plea and the reply it felt that the application as orally
* explained was acceptable according to law. At this stage Dr. S,
Camilleri informed the Court that he intended to appeal against
this decree and asked the Court to postpone the case until the
appeal was decided. The Court decreed that the case should
proceed. Dr. S. Camilleri again requested a short postponement
in order to examine the Court’s decree. The Court acceeded
to this request. After this short break Dr. S. Camilleri declared
that he intended to file an appeal. At this stage I was asked to
take the witness stand and the Court explained to me my rights
according to law, to request the Court to exempt me from any
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question. Dr. S. Camilleri once again informed the Court of
his intention to appeal from this ruling;

6. Upon taking the witness stand the Court again
explained to me that should I feel that any question put to me
could imcriminate me, I had the right to request the Court to
exempt me from giving evidence. At this stage Dr. T. Azzopardi,
counsel to applicant comrmenced his questions. I remained silent.
The Court drew my attention that I had to obey its orders and
ordered me to answer to to the questions . I remained silent and
on the leokout for my demeanour. When matters came to a head
Dr. 8. Camilleri intervened and requested the Court to listen
to what he had to say. At this stage the Court fined Dr. S.
Camilleri Lm10 on finding him guilty of contempt of Court.
Dr. Camilleri then entered a minute into the records of the case
wherein he said that he had repeatedly requested the Court to
hear him, however the Court had repeatedly failed to give him
the opportunity to make his submissions. The Court had also
refused his requests to enter minutes into the records of the case
which he deemed necessary. Dr. S. Camilleri therefore felt that
in view of the circumstances it was not possible for him to
continue with the defence and he withdrew from the room. In
view of the above I requested the Court to be assisted by another
counsel according to law. In the circumstances the Court had
no option but to put off the case for hearing for the 4-12-84;

7. On the 4th December, 1984, the case was put off for
hearing for the 28-12-84. In the meantime an appeal has been

entered before the Constitutional Court, and it is due for hearing
for the 27-12-84;

8. Finally I feel that I have given a clear and thorough
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explanation regarding case under reference, setting all minds
at rest that these instructions were not given by somebody outside
the police department.




