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18 ta’ Marzu, 1994

Imhallef:-

Onor. Albert Manché LL.D.

Gino sive John Cutajar, bhala direttur ghan-nom u in rapprezentanza
tas-so¢jeta “County Leatherwear Limited’”

VEIsis

Kevin Caruana

Konkorrenza Zleali - County - Country Casuals

L-attur ippremetta illi huwa ghandu ghandu I-markju depositat
“County '’ ghal oggetis tal-gilda u -konvenut ged jopera Banut bl-
1sem “Country (Casuals'’. Talab difarazzjoni ta” konkorrenza Zicali,
Mas ta’ penali u inibizzyonr Iifl-Konvenut mudli juZa [l-isem
“Country*’ jew il-get-up partikclars. Irrizulta mill-provi illr I-uzu
tal-kelma “County'’ kien anterjuri ghal dak (al-konvenut, 1#da
irrizulta ili s-s0djetd attridi tispaccéa oggetti tal-gild filwagt illi s-
sodjetd konvenuta tispacéa fwegieg 12da ifhies mhux tal-gild

Fil-fehma tal-Qortr jongos element essenzjali figifieri I-istess generu
tal-kummerd, u ¢foé I-identitd tal-generu u ghalhekk giet michuda
t-talba attricr.

[1-Qorti:-

Rat i¢-¢itazzjoni li biha l-attur nomine ippremetta:

Il b’Certitikati nume 17279 u 17281 mahruga mill-
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Kontrollur tal-Proprieta Industrijali, is-so¢jeta atirici saret l-unika
proprieta tal-marki (Zrade-rarks) “County’’ ({abel) (Dokumenti
GGA?ﬂ u E‘B!’);

Illi dawn il-marki huma rregistrati ghal u jkopru prodotti ta’
“leather and 1mitations of leather, and articles made from those
malerials, skins, hides; trunks and travelling bags, umbrellas,
parasols and walking sticks; whips, harness and saddlery’” u
“clothing, including boots, shoes and slippers’’ rispettivament,
liema prodotti ilhom is-snin jigu manufatturati mis-socjeta attrici
u mibjughin minnha f"Malta permezz ta’ hwienet li ghandha bl-
isem ta’ “County’’;

Illi 1-konvenut qieghed jopera ditta b’hanut bl-isem
“Country Casuals’’ li minnu jinbicghu prodotti 1-istess bhal dawk
koperti bit- * frade marks’ tas-socjeta attrici u li |-° ger-up’ tal-Jogo
“Country Casuals’> huwa identiku (bl-istess kitba) ghal dak ta’
“County”’ kif indikat fit- “trade mark’® imsemmi (Dokumenti
CLC55 u i‘D”?);

lli 1-uzu tal-marka (/ogo) “Country Casuals®’ bhala isem
tal-hanut gieghed jikkreja konfuzjoni tal-marka “County’” tas-
soCjeta attri¢i, tant illi din ta’ l-ahhar tir¢ievi korrispondenza
ddestinata ghall-konvenut (Dokument “E" u “F*);

[Hli s-socjeta attri¢i ghandha isem stabbilit u hija minn ta’
quddiem fil-qasam taghha u b’hekk id-ditta “Country Casuals’’
minhabba It 1-pubbliku facilment jista’ jigi deluz;

Hli dan kollu jikkostitwixxi konkorrenza zlejali ai termini
ta’ l-artikolu 32 tal-Kap. 13 tal-Ligijiet ta®> Malta;

Mli wara protest gudizzjarju tat-3 ta” Lulju, 1989 i allura
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pogga lill-konvenut in “maia fede’”, huwa kompla juzu 1-marka
“Country’”’;

Talab li, ghar-ragunijiet premessi, din 11-Qorti:

1. tiddikjara u tiddecidi illi 1-konvenut huwa hati ta’
“konkorrenza Zlejali” fil-konfront ta’ 1-attur nomine;

2. tikkundannah ihallas penali skond l-artikolu 37 1al-Kap.
13 tal-Ligijiet ta’ Malta;

3. tinibixxi u tipprojbixxi lill-konvenut milli bi
kwalunkwe manjera jaghmel uzu mil-“fogo” jew marka
“Country™, almenu bil-"get-up’’ b’xi mod simili mal-marka
“County’’ tas-socjeta attrici;

Bl-1spejjez, inkluzi dawk ta’ protest gudizzjarju prezZentat
fit-3 1a’ Lulju, 1989 kontra |-konvenut;

Rat id-dikjarazzjom guramentata u 1-lista tax-xhieda ta” |-
attur nomine;

Rat in-nota ta’
eccepixxa:

l-eccezzjonijiet tal-konvenut hL biha

1. IHli t-talbiet attri¢i huma nfondati fil-fatt u fid-dritt ghax
I-e¢cepjent ma hu hati 1a’ ebda konkorrenza zleali fil-konfront ta’
l-attur nomine:

2. illi ma hemmx konfuzjoni jew periklu ta’ konfuzjoni
bejn il-kelma “County’” u l-frazi “Country Casuals’’, hlief
"'mobh min ma jafx jagra u jiddistingwi haga }i hi ovvjament
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differenti minn ohra. 1lli 1-frazi *Country Casuals’ hu l-isem ta’
hwienet li jezistu fir-Renju Unit u meta l-ecéipjent ghazel dan |-
1sem kellu biss {'mohhu din id-ditta estera se ma/ u mhux it-trade
mark jew 1l-prodotti 1a’ l-attur nominc;

3. f'kull kaz l-cccipjent kien ilu jaghmel uzu mill-isem
“Country Casuals™ fil-hanut tieghu sew minn gabel ma I-attur
aomine rregistra t-frade mark tieghu u bl-istess argument ta’ |-
attur nomine jista’ i kien hu li ried jaghmel konkorrenza zlejali
lill-e¢¢ipjent,

4. salvi e¢Cezzionijiet ulterjuri.’”

Rat id-dikjarazzjonie guramentata u l-lista tax-xhieda tal-
konvenut;

Rat l-atti 1-ohra kollha 1al-kawza;
[ttrattat:
Ikkunsidrat:

Ii kif jirrizulta mill-istess premessi ta¢-¢itazzjoni [-ilment
1a’ l-attur huwa itli -konvenut qed jopera ditta b’hanut bl-isem
“Country Casuals™ li minnu jinbighu prodotii [-istess {sottolinear
tal-Qorti) bhal dawk koperti bit-trade marks tas-socjeta attrici u li
I-get-up 1al-fogo “COUNTRY CASUALS® huwa identiku (bi-
tstess kitba) ghal dak ta’ “COUNTY  kif indikat fit-frade markta’
l-attur nomine (Dokumenti “C** u ~D™);

[l-marki rregistrati ta” l-attur nomine jkopru prodotti ta’
“leather and imitation feather and articles made Fom those
materials, skins, bides; trunks and fra velling bags, umbrelifas,



16¥ [R-RABA® PARTI

parasols and walking sticks, whips, harncssy and saddicry’’ u
“clothing, including boots, shoes and slippers ™

[1-Qorti tiThem li ghandha ssir distinzjoni bejn il-prodotti 1i
fughom 1s-soc¢jeta atinici ghandha rregistrata favur taghha 1-trade
mark “COUNTY"™ u l-insenja ta® hanut. {l-kawza odjerna ma
tirrigwardax konkorrenza zl¢jali fl-ispace 1a°* prodotti imma l-aftur
qed jallega li I-konvenut ged jaghmillu konkorrenza zleali bl-isem
tal-hanut “"COUNTRY CASUALS™ u mhux bi prodotti b’marki
fughom li jixbhu lil dawk ta’ i-attur nomine;

[.-insenja ta” l-attur nomine u dik tal-konvenut fil-fehma tal-
Qort1 jixxiebhu u hemm il-possibilila ta” konfuzjoni bejn it-tnejn.
[ll1 kif insenjat 1-Onorabbli Qorti 1a” 1-Appell (Koll. Vol. XXXIX
1-401):

“Kwantu ghall-konfondibilita din h1 kwistjoni ta” fatt u I-
gudikant ghandu jara hu stess, bhala gudizzju propriju,
b astrazzioni anke ta' dak i dwar dagshekk jistghu jixhdu x-
xhieda jekk hemmx dinad-deceptive resermblance™,

J-istess sentenza ¢entat il Lord lHalsbury {il-kawzza ~North
Cheshire Brewery Company vs Manchester Brewery Company ™

s this namce so nearly resembling the name of another firm
as fo be likely to deceive - bt upon the one question whick
Your Lordships have to decrde, whether the one name 1s so nearly
resembling the other ay 1o he calculated o decerive, | am of the
opinion that no wilness would be crtitled to say that, and for this
reason that 1s the very quostion which Your fordships have fo
try:

[1-Qorti hija sodislatta nill-provi prodotti i Luza ta” l-isem
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“County”” mill-attur nomine huwa anterjuri ghal dak tal-kovenut.
Perd, hemm element importanti £din il-materja li jrid ukoll jigi
nvestit mill-Qorti, u ¢joe, li 1-konkorrenza zleali f'kaz 1a” insenja
trid tkun tirrigwarda l-ispac¢e ta” l-istess generu 1a’ merci ghax
inkella ma jkunx ta” detriment ghall-attur, ghar-raguni ovvja, ki
hanut li jbigh generu differenti ta’ merci minn hanut ichor, ma
jistax johodlu l-klijentela tieghu bis-semplict fatt 11 jkollu I-
insenja tieghu txbah Lil ta” Iaehor,

Issa jirrizulta li s-so¢jeta attrici tispacca oggetn tal-gild jew
imitazzjoni tal-gild filwagt li 1-konvenut ibigh hwejjeg jigificri
ilbies izda mhux tal-gild. Di fatti l-attur stess xehed (ara f{ol. 39
1al-process) li:

* . gieli gew turisti ghandi u galuli illi kienu sabu
diffikulta kif isibu [-fabbrika taghna ghax meta marru jistagsu lin-
nies  biex  jiddirigpuhom  fejn  hija 1-fabbrika “COUNTY
[LEATHER  kienu  jiddirigughom  ghall-"COUNTRY
CASUALS™ u mbaghad komplew jghidulna dawn it-turisti It ma
selghux jottjenu ossija jordnaw affarijiet tal-gilda ossija bwejjeg
(al-gilda u ghalhekk regghu stagsew ohrajn u gew ghandna™
(sottolinear tal-Qorti);

Dan juri bi¢-¢ar kif ma tistax tissussisti I-konkorrenza zleals
bejn zewg stabbilimenti, ankorke jkun hemm konfondibbilita f1-
isem ta’ l-istabbifiment, jekk il-merén 1 jbighu mhumiex ta® 1-
1stess generu;,

Ghalhekk, fil-fehma 1tal-Qorti, billi jonqos l-¢lement
essenzjali, 1.e. ta” l-istess gencru ta® kummerd, it-1albiet attri¢i ma
jistghux jigu milqugha In vista tac-cirkostanzi tal-kaz, il-Qorti
hija fal-fchma L ghandu jkun hemm temperament fil-kap ta® |-
Ispejjes.
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Ghal dawn il-motivi, tiddicidi billi tichad it-talbiet attrici.
[-ispepjez, fic-¢irkostanzi, jibgghu bla taxxa bejn il-kontendenti.
Spejjez tar-Registru bin-nofs bejn il-kontendenti.
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